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VI. 


“SIR JAMES HANNEN. 


HE Right Hon. Sir James Hannen 

President of the Probate, Divorce, and 
Admiralty Division of the High Court of 
Justice, and sometime President of the Par- 
nell Commission, was born in 1821, was 
educated at St. Paul’s School and afterwards 
at the University of Heidelberg, became a 
student of the Middle Temple, and was called 
to the bar in 1848. In 1853 the hour of 
opportunity that cometh to every man over- 
took him. The interminable Canadian 
Fisheries’ Disputes between England and 
America had reached a crisis. The proxi- 
mate cause of quarrel was the alleged en- 
croachment upon British fishing-grounds by 
vessels belonging to the United States ; and 
the English Colonial Secretary, Sir John 
Pakington, in a circular addressed to the 
colonial governors concerned, had used fool- 
ish language, to which Mr. Webster, the 
American Secretary of State, had unfortu- 
nately and unwisely replied. Less trivial 
circumstances have ere now plunged nations 
into the horrors of war. But the relations 
between Great Britain and America, though 
strained, were happily not ruptured. A 
Mixed Commission to adjudicate upon the 
matter generally, and upon the outstand- 
ing claims in particular, was appointed; and 
the Gazette for Nov. 16, 1853, announced 
the nomination of James Hannen, Esquire, 
as agent for Great Britain before the Com- 
missioners. The Mixed Commission sat in 
London from 1853 to 1854 or 1855; it 
settled the immediate difficulties between 
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England and the United States; and it 
brought at the same time to Sir James Hen- 
nen both reputation and practice. Cases of 
a sensational character Hannen never re- 
ceived, and could not have conducted with 
success. But heavy arbitrations, solid mer- 
cantile questions, difficult points of law 
sought out his chambers instinctively, and 
departed thence settled and solved. In the 
course of time he became Treasury “ devil.” 
In modern legal nomenclature, the word 
*‘ devil” has no Satanic significance. In its 
generic character, it isa term applied toa 
junior barrister who digests cases, and occa- 
sionally holds briefs, for an overburdened 
senior, These services are not always paid 
for,— at least directly. But the devil gains 
experience,—at the cost of his leader’s clients, 
— establishes a claim to his employer’s good 
offices in the future, and eventually forms a 
connection of his own. The Treasury devi] 
is the highest species of this important order 
of beings. He is the junior counsel to the 
Government, is briefed in all heavy Crown 
cases, enjoys, besides, a lucrative private 
practice, and has a reversionary right to 
apuisne judgeship, without being expected 
either to take part in politics or to become a 
Queen’s Counsel. Lord Justice Bowen, Mr. 
Justice Mathew, and Mr. Justice A. L. Smith 
are types of the class. During his tenure 
of the office of Treasury devil, Sir James 
Hannen -vas called upon to take part in 
several important cases,— the trial of Franz 
Miiller for the murder of Mr. Briggs, the 
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strange action raised by the sot-disant 
Princess Olive, and the prosecution of the 
Manchester “martyrs.” He was also en- 
gaged in the great Matlock Will case, when 
Lord Chief-Justice Cockburn was almost 
persuaded to believe in expert testimony by 
the remarkable evidence of the lithographer, 
Charles Chabot (1816-1882.) In 1865 Sir 
James Hannen made an unsuccessful at- 
tempt in the Liberal interest to oust Mr. 
Stephen Cave, the Tory M. P. for New 
Shoreham. But his politics were impotent 
to destroy his privilege as Treasury devil ; 
and in 1868, on the death of Sir William 
Shee,— less known as a judge than as the 
advocate that offended Palmer,— Hannen 
received simultaneously the vacant Justice- 
ship and the honor of Knighthood. He 
was made Judge-ordinary of the Court of 
Probate, in succession to Lord Penzance 
in 1872, and three years later was raised to 
his present position,— the Presidentship of 
the newly constituted “ Probate Divorce and 
Admiralty Division.” 

Sir James Hennen’s leading judgments are 
well known; most lawyers have heard of 
Niboyet v. Niboyet, the Frederick Legiti- 
macy Trial, Durham v. Durham, Sugden v. 
St. Leonards (where the will of the great 
ex-Chancellor was established by secondary 
evidence), Gladstone wv. Gladstone, and 
Crawford v. Dilke. We propose, however, to 
allude particularly to the services that this 
distinguished Judge has rendered to the law 
of lunacy. Mr. Justice Holmes, whose 
treatise on “The Common Law” is as 
popular in England as in America, has fami- 
liarized us with the conception of an 
“ external standard,’ whereto “ the average 
man” must at his proper peril conform. 
“The law,” says this profound and accom- 
plished writer, “takes no account of the in- 
finite varieties of temperament, intellect, and 
education which make the internal character 
of a given act so different in different men. 
The law considers what would be blame- 
worthy in the average man, the man of or- 
dinary intelligence and prudence, and deter- 











mines liability by that.” Now, an “ external 
standard ”’ is all very well when one has an 
“average man” to deal with; but there 
arose a generation of judges in England that 
sought to determine by rigid “ external” 
formulz the capacity and the responsibility 
of the insane. About the year 1840 the 
French theory of mante sans délire was nat- 
uralized in England, under the now historic 
name of “moral insanity.” The English- 
speaking exponents of this theory exag- 
gerated, if indeed they did not miscon- 
ceive it ; and the plea of “ moral insanity ” or 
“irresistible impulse ” was regularly set up in 
criminal cases, whenever any other defence 
was obviously untenable. No sooner was 
the arm of Justice raised to strike, than the 
medical expert plucked her sleeve, and sought 
to paralyze the blow. The English judges 
rallied bravely against this apotheosis of 
wickedness, and insisted that if moral insan- 
ity, thus interpreted, were a disease, the 
proper hospital for its treatment was the tread- 
mill of the scaffold. The Rules in Macnagh- 
ten’s case (1843), which made a knowledge 
of right and wrong the test of responsibility 
in mental alienation, gave formal expression 
to the judicial dislike of “ moral insanity.” 
The external standard thus erected for juri- 
dical use was speedily trampled upon and 
broken by the triumphant feet of hostile 
critics. It was pointed out that to suppose 
a lunatic capable of reasoning sanely upon 
his delusions was absurd, and a formidable 
array of cases was drawn up to show that a 
knowledge of right and wrong might coexist 
with a diseased inability to apply that knowl- 
edge to a particular set of circumstances. 
But the worst enemy of the old judicial 
theory was himself a lawyer, and a very emi- 
ment one. Mr. (now Sir) James Fitz James 
Stephen wrote a paper on the Rules in 
Macnaghten’s case for the Juridical Society, 
and argued that they were quite wide enough 
to protect those who were in fact “ morally 
insane.” So Dr. Newman “tested the 
elasticity ” of the Articles beneath the very 
nose of Oxford orthodoxy! Little more was 
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left for subsequent critics todo. The Rules 
were “explained,” “distinguished,” “quali- 
fied’ — a work in which American lawyers 
have borne an honorable part — and are at 
length tacitly abandoned. Now, one of the 
main arguments that medical criticism had 
urged against the legal test of responsibility 
in mental disease was this,— that the mind 
is one and indivisible, and that no court can 
determine the extent of the derangement 
caused by even a slight attack of insanity. 
This argument had a ring of metaphysics as 
well as of medicine about it, and it appealed 
powerfully to the versatile mind of Lord 
Brougham. In the leading case of Waring 
v. Waring, his lordship promulgated it er 
cathedra with reference to the testamentary 
capacity of the insane. Lord Penzance fol- 
lowed suit in Smith v. Tebbitt, and in 1867, 
in Hancock v. Peaty, he established the 
same principle with regard to the power of a 
mad person to marry or be given in marriage. 
This external standard for determining the 
civil capacity of the insane was disapproved 
of by Sir A. E. Cockburn, in Banks v. Good- 
fellow. In Boughton v. Knight and Durham 
v. Durham, Sir James Hannen destroyed it 
altogether ; and “capacity,” like responsibil- 
ity, is once more a question of fact. 

Sir James Hannen’s conduct of the Parnell 
Commission is probably the episode in his 
public career that posterity will remember 
most vividly. In the stormy debates that 
preceded the appointment of the Commis- 


sioners, when the qualifications and impar- | 


tiality of his colleagues were bitterly ques- 
tioned or denied, no shadow of doubt was 
cast on the perfect competency and integrity 
of the President. His demeanor at the 
great inquest amply justified this forbear- 


ance. Determined that his court should not 
| diet, and no amusing or doubtful anecdotes 


become a cockpit for party railleries, or a 
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but irrelevant evidence before the galleries, 
Sir James Hannen kept the work of the 
Commission strictly within the lines pre- 
scribed by statute, and made Sir Richard 
Webster and Sir Charles Russell alike feel the 
pressure of his guiding hand. The Report 
is before the world, and speaks for itself; but 
the few sentences with which Sir James 
Hannen closed the public labors of the 
Commission are not so well known, and are 
yet eminently worthy to be recorded. When 
Sir Henry James concluded his elaborate 
address, the President said, in tones that are 
indelibly impressed upon the memories of his 
audience: ‘And now I have to congratu- 
late the counsel who are still before us on 
the completion of their arduous task, and to 
thank them, and those others to whom such 
thanks are due, for the untiring industry 
and conspicuous ability which they have 
placed at our service, and for the great assist- 
ance we have derived from their labors. 
Our labors, however, are not concluded. 
We must bear our burden yet a little longer. 
But one hope supports us. Conscious that 
throughout this great inquest we have sought 
only the truth, we trust that we shall be 
guided to find it, and set it forth plainly in 
the sight of all men.” 

Asa judge, Sir James Hannen possesses in 
union and harmony the three indispensable 
judicial qualities of patience, dignity, and 
knowledge. Hecan listen to an argument 
without interrupting it. He permits no 
liberties to be taken with the decorum of 
his court, and no withholding of the respect 
that is his due. Any effort to mislead him 
is foredoomed to failure. 

All that remains to be said of this great 


| judge and lawyer can be stated in a few 


words, — he is practically a vegetarian in 


parade-ground for the exhibition of sensational | are linked to his name. 
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ESPITE the title selected for this dis- 

sertation, it requires some extension 
of the imagination even to speak of juris- 
prudence among most heathen nations. 
The word itself must be adjudged almost a 
misnomer. Even what vestiges there are of 
this very desirable commodity exist exclu- 
sively for the benefit of the upper strata of 
society. The poorer classes are simply and 
generally ignored. 

Until quite recently, there were no native 
lawyers in Japan. Now, however, several 
are practising before the courts in the metro- 
politan centres, — Tokio and Yokohama. It 
can hardly be said, however, that they have 
as yet established a footing, or that the 
profession as such has a well-defined exist- 
ence. Asnocivil code has been adopted, and 
as the criminal law still remains in its inci- 
pient stages of development, it may be a 
considerable time before these promising 
adjuncts of civilization attain a position of 
much importance. 

In China any one who wishes to institute 
legal proceedings before a magistrate, must 
first purchase a sheet of paper, bearing the 
official stamp of the incumbent. The litigant 
then goes to a scribe, presumed to be com- 
petent, and employs this individual to write 
out the complaint in terse, classical language. 
He next carries his petition to a certain 
bureau, where it is perused by a somnambu- 
lent clerk. If the statement be clear, if the 
case be not too complicated, this haughty 
potentate stamps it for the insignificant fee 
of forty cents or more, — the amount depend- 
ing upon the intrinsic importance of the 
matter. When this operation is completed, 
the official in question is supposed to convey 
the papers to the magistrate’s secretary. 
Without the stamp, the complaint cannot be 
filed. If filed, no further attention is paid to 
it unless the plaintiff possesses a very sub- 
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stantial bank account or considerable social 
influence. If he be powerful, and his charge 
be against a friend or any person connected 
with the magistrate, the interested party 
receives immediate notification of the com- 
plaint, and the case is usually compromised. 

The time required for all this elaborate 
and embarrassing machinery depends prin- 
cipally or entirely upon the amount of money 
invested in bribes. Nothing on earth, it is 
claimed, could persuade a Chinese judge to 
render a decision which was not sustained 
by sound reason; but all Celestials are only 
too well aware that dollars, secretly trans- 
ferred, constitute par excellence such a raison 
a étre. 

In one of the native courts of the Flowery 
Kingdom, a litigant, to secure judgment in 
his favor, sent the magistrate five dollars 
just before the trial. When, at the conclu- 
sion of the suit, he was condemned to receive 
forty lashes, he imagined the judge could not 
be aware that he was the man who had sent 
the pecuniary reminder. In order to recall 
this interesting fact to the magisterial mind, 
he raised his hand, with the fingers widely 
distended, and lustily shouted, “ I have right 
on my side, I have right on my side.” Per- 
ceiving that these rather embarrassing vo- 
ciferations would not be discontinued until 
the defendant ascertained he was understood, 
the magistrate arose in all his conscious 
majesty, and leaning over his desk, extended 
both his hands, with the fingers all apart, 
and in evident protest at such invincible 
stupidity, exclaimed, “The other man has 
twice as much right on his side as you have 
on yours.” 

The prisoner was at once convinced of his 
guilt. He now knew that there was nothing 
for him to do but to take the flogging to 
which he had been sentenced. Some of the 
Chinese proverbs, while not exactly compli- 
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mentary to the legal profession, clearly 
indicate the popular sentiment concerning 
courts and their attachés. “To win a law- 
suit,” declares an ancient maxim, “ reduces 
a person to penury.” ‘‘ Better live on dung,” 
so goes another, “than have recourse to 


law;” while a third affirms that “he who 
has to do with magistrates becomes a 
pauper.” 


Among some heathen tribes the legal 
forms are exceedingly primitive. They are 
more: they are excessively curious. Among 
some of these benighted people any injury 
may be condoned by the payment of a com- 
pensation for the tears shed as well as for the 
blood spilt ; and the ramifications of this 
peculiar system extend to cases not ordi- 
narily embraced within the limits of juridical 
procedure. 

If, for example, an Indian among the 
Goajiras (United States of Colombia) acci- 
dentally wound himself, break a limb, or 
meet with any similar misfortune, his mother’s 
family immediately demand of him “the pay- 
ment of blood,” as it is termed. This novel 
claim proceeds upon the theory that as his 
blood is also their blood, the supposed culprit 
has no right to shed it, without making just 
compensation therefor. The father’s relatives 
must also receive payment for their tears. 
But these latter, for some reason surpassing 
ordinary comprehension, are generally es- 
teemed of less value than the maternal 
lachrymation. Even the friends of the un- 
fortunate person come in for their share. 
Indeed, all who may have witnessed the 
catastrophe are entitled to indemnity of 
some sort for the grief into which they 
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were plunged at beholding their companion 
suffer. 

The amount of this payment depends upon 
the character of the injury sustained. A 
trifling cut on the finger calls for a little 
corn, a kid, or some commodity of equal 
value. If the matter be more serious, noth- 
ing less than a goat or a sheep — perhaps, 
even a cow — can assuage the sorrow of these 
sympathetic mourners. Ifan Indian borrow 
a horse from a friend, and is thrown or in 
any way injured, the relatives of the wounded 
man instantly demand compensation from 
the owner of the animal, alleging with logic 
as undeniable as it is irresistible, that the 
accident could not have happened but for 
the supposed act of kindness on the part of 
the friend. In case a person is injured by 
his own horse, he himself must compensate 


' his friends, in accordance with the pleasant 


program to which reference has already been 
made. Pronouncing the name of a decedent 
in the presence of his surviving relations, 
also, constitutes an offence of considerable 
enormity. Such a misdemeanor can only be 
condoned by large payments of money. 

Among the natives of Alaska, the Mosaic 
law of “ an eye for an eye, and a tooth for a 
tooth” is preserved inviolate. Here, when 
any person is injured, the wrongdoer must 
suffer identically the same. If this be 
physically impossible, he must make suitable 
compensation in blankets, — the currency of 
the country ; and it is alleged that almost 
every offence, ranging all the way from the 
slightest misdemeanor to the most revolting 
homicide, has its value determined in this 
highly respectable mean of exchange. 
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N the early and rude ages there was a 

strong leaning toward the adoption of de- 
monstrative and practical tests upon disputed 
questions. Doubting Thomases demanded 
the satisfaction of their senses. The accused 
was confronted with the body of the victim. 
The judgment of Solomon was the typical ex- 
ample of this demand, and a striking instance 
of the satisfactory character of the result of the 
compliance with it. The shrewd and homely 
sense of Governor Sancho Panza devised 
several practical tests which proved emi- 
nently decisive, the most striking of which 
was that adopted by him in the rape case, 
which must have occurred to the mind of 
any modern lawyer witnessing a trial on such 
an accusation, accompanied by the mental 
query whether it might not still preserve its 
efficacy. As society grew civilized and re- 
fined, it seemed disposed to despise these 
demonstrative methods, and incline more to 
the preference of a narration, at second-hand, 
by eye and ear witnesses. But in this busy 
century there seems to have been a relapse to- 
ward the earlier experimental spirit, and a dis- 
position to make assurance doubly sure by any 
practicable method addressed to the senses. 
And so in recent days the instances have 
been numerous, and are constantly growing 
more numerous, of a resort to exhibitions, 
experiments, and tests made out of court and 
proved by testimony, or in court before the 
eyes and ears of the jury called on to pro- 
nounce upon the issue of fact. This species 
of evidence was called “ real” by Bentham. 
Others have named it “ demonstrative,” and 
the latest term for it is “immediate.” A 
review of recorded instances of the intro- 
duction of such evidence must prove use- 
ful, and will not be devoid of interest and 
amusement. 
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EXHIBITION OF THE Human Bopy. 


1. Jn civil cases. There is no doubt that 
one suing for damages for physical injury 
may submit his body to surgical examination 
before trial, and have the result testified to 
by experts, or in a case not involving inde- 
cent exposure, may exhibit the marks of 
injury to the jury on the trial. Mulhado v. 
Railroad Co., 30 N. Y. 370; Schroeder v. 
Railroad Co., 47 Iowa, 375 ; Brown v. Swine- 
ford, 44 Wis. 282; Indiana Car Co. v. Par- 
ker, 100 Ind. 181. In the celebrated Tich- 
borne case the claimant was allowed to 
exhibit his thumb to a witness who had 
testified to a peculiarity in Sir Roger’s 
thumb. 

But whether this is not purely optional 
with the plaintiff, and whether the defendant 
may compel such preliminary examination or 
such exposure at the trial, is a point on which 
there is much conflict of opinion. It is prob- 
ably the general rule that such examination 
or exposure is compulsory, some cases as- 
serting the absolute right, others bounding 
it by judicial discretion. The latest judicial 
expression, however, is to the contrary. In 
Railroad Co. v. Botsford, in the United States 
Supreme Court, 141 U. S. 250, s. c. 44 Al- 
bany Law Journal, 325, it was held that the 
courts of the United States have no power, 
in an action for personal injuries, to order 
before the trial an examination of the body 
of the injured person. Mr. Justice Gray 
gives a comprehensive and concise state- 
ment of the various rulings, as follows :— 


“So far as the books within our reach show, no 
order to inspect the body of a party in a personal 
action appears to have been made, or even moved 
for, in any of the English courts of common law, at 
any period of their history. The inviolability of the 
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person is as much invaded by a compulsory strip- 
ping and exposure as bya blow. To compel any 
one, and especially a woman, to lay bare the body, 
or to submit it to the touch of a stranger, without 
lawful authority, is an indignity, an assault, and a 
trespass ; and no order of process commanding 
such an exposure or submission was ever known to 
the common law in the administration of justice 
between individuals, except in a very small number 
of cases, based upon special reasons and upon 
ancient practice, coming down from ruder ages, 
now mostly obsolete in England, and never, so far 
as we are aware, introduced into this country. 

“In the case at bar it was argued that the plaintiff 
in an action for persona: injury may be permitted 
by the court, as in Mulhado v. Railroad, 30 N. Y. 
370, to exhibit his wounds to the jury in order to 
show their nature and extent, and to enable a sur- 
geon to testify on that subject, and therefore may 
be required by the court to do the same thing, for 
the same purpose, upon the motion of the defend- 
ant. But the answer to this is that any one may 
expose his body if he chooses, with a due regard 
to decency, and with the permission of the court, 
but that he cannot be compelled to do so in a civil 
action without his consent. If he unreasonably 
refuses to show his injuries when asked to do so, 
that fact may be considered by the jury as bearing 
on his good faith, as in any other case of a party de- 
clining to produce the best evidence in his power. 
Clifton v. U.S., 4 How. 242; Bryant v. Stilwell, 
24 Penn. St. 314; Turquand v. Strand Union, 8 
Dowl. 201. In this country the earliest instance of 
an order for the inspection of the body of the 


plaintiff in an action for a personal injury appears” 


to have been in 1868, by a judge of the Superior 
Court of the city of New York in Walsh z. Sayre, 
52 How. Pr. 334, since overruled by decisions in 
General Term in the same State. Roberts v. Rail- 
road, 29 Hun, 154; Neuman zv.. Railroad, 50 
N.Y. Super. Ct. 412; McSwyny v. Railroad Co., 
7 N. Y. Supp. 456. Andthe power to make such 
an order was peremptorily denied in 1873 by the 
Supreme Court of Missouri, and in 1882 by the 
Supreme Court of Illinois. Loyd 7. Railroad Co., 
53 Mo. 509; Parker v. Enslow, roz Ill. 272; s. c. 
40 Am. Rep. 588. Within the last fifteen years, in- 
deed, as appears by the cases cited in the brief of 
the plaintiff in error (Schroeder 7. Railway Co., 47 
Iowa, 375 ;,Turnpike Co. v. Baily, 37 Ohio St. 
104; Railroad Co. v. Thul, 29 Kans. 466; s. c. 





44 Am. Rep. 659 ; White v. Railway Co., 61 Wis. 
536; s. c. 50 Am. Rep. 154; Hatfield z. Railroad 
Co., 33 Minn. 130; s. c. 53 Am. Rep. 14; Stuart 
v. Havens, 17 Neb. 211 ; Owens v. Railroad Co., 
95 Mo. 169; Sibley v. Smith, 46 Ark. 275; s. c. 
55 Am. Rep. 584; Railroad Co. v. Johnson, 72 
Tex. 95 ; Railroad Co. v. Childress, 82 Ga. 719 ; 
Railroad Co. v. Hill, go Ala. 71), a practice to 
grant such orders has prevailed in the courts of 
several of the Western and Southern States, fol- 
lowing the lead of the Supreme Court of Iowa ina 
case decided in 1877, and some of them citing the 
Walsh New York case, afterwards overruled. The 
consideration due to the decisions of those courts 
has induced us fully to examine, as we have done 
above, the precedents and analogies on which they 
rely. Upon mature advisement, we retain our 
original opinion that such an order has no warrant 
of law. Inthe State of Indiana the question ap- 
pears not to be settled. ‘The opinions of its high- 
est court are conflicting and indecisive. Kern vz. 
Bridwell, 119 Ind. 226, 229 ; Hess v. Lowrey, 122 
Ind. 225, 233; Railroad v. Brunker (Ind.), 26 
N. E. Rep. 178.” ' 


This conclusion was dissented from by 
Brewer and Brown, JJ., Mr. Justice Brewer 
observing : — 


“ The end of litigation is justice. Knowledge of 
the truth is essential thereto. It is conceded, and 
it is a matter of frequent occurrence, that in the 
trial of suits of this nature the plaintiff may make 
in the court-room, in the presence of the jury, any 
not indecent exposure of his person to show the 
extent of his injuries ; and it is conceded, and also 
a matter of frequent occurrence, that in private he 
may call his personal friends and his own physi- 
cians into a room, and there permit them a full 
examination of his person, in order that they may 
testify as to what they see and find. In other 
words, he may thus disclose the actual facts to the 
jury if his interest require ; but by this decision, if 
his interests are against such a disclosure, it cannot 
be compelled. It seems strange that a plaintiff 
may, in the presence of a jury, be permitted to roll 
up his sleeve and disclose on his arm a wound of 
which he testifies; but when he testifies as to the 
existence of such a wound, the court, though per- 
suaded that he 1s perjuring himself, cannot require 
him to roll up his sleeve, and thus make manifest 
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the truth, nor require him, in the like interest of 
truth, to step into an adjoining room, and lay bare 
his arm to the inspection of surgeons. It is said 
that there is a sanctity of the person which may 
not be outraged. We believe that truth and justice 
are more sacred than any personal consideration ; 
and if in other cases, in the interests of justice or 
from considerations of mercy, the courts may, as 
they often do, require such personal examination, 
why should they not exercise the same power in 
cases like this, to prevent wrong and injustice?” 


Mr. Justice Gray observes, in the same 
opinion : — 


“3 Bl. Comm. 331-333- The authority of 
courts of divorce in determining a question of im- 
potence as affecting the validity of a marriage, to 
order an inspection by surgeons of the person of 
either party, rests upon the interest which the 
public, as well as the parties, have in the question 
of upholding or dissolving the marriage state, and 
upon the necessity of such evidence to enable the 
court to exercise its jurisdiction, and is derived 
from the civil and canon law, as administered in 
spiritual and ecclesiastical courts, not proceeding 
in any respect according to the course of the 
common law. Briggs v. Morgan, 2 Hagg. Const. 
324; 3 Phillim. Ecc. 325 ; Devanbagh v. Devan- 
bagh, 5 Paige, 554; Le Barron v. Le Barron, 35 
Vt. 365. The writ de ventre inspiciendo, to ascer- 
tain whether a woman convicted of a capital 
crime was quick with child, was allowed by the 
common law, in order to guard against the taking 
of the life of an unborn child for the crime of the 
mother. 

The only purpose, we believe, for which the 
like writ was allowed by the common law, in a 
matter of civil right, was to protect the rightful 
succession to the property of a deceased person 
against fraudulent claims of bastards, when a 
widow was suspected to feign herself with child 
in order to produce a supposititious heir to the 
estate, in which case the heir or devisee might 
have this writ to examine whether she was with 
child or not, and if she was, to keep her under 
proper restraint till delivered. 1 Bl. Comm. 456 ; 
Bac. Abr. ‘Bastard, A.’ In cases of that class 
the writ has been issued in England in quite 
recent times. /n re Blakemore, 14 J. L. Ch. 336. 


But the learning and research of the counsel for 
the plaintiff in error have failed to produce an 





_could not be means known to the law. 





instance of its ever having been considered, in 
any part of the United States, as suited to the 
habits and condition of the people.” 


I may add that the writ was denied by the 
Supreme Court of New York, in 1874, in 
the Rollwagen case, in which a testator’s 
widow alleged herself to be pregnant by 
him. (10 Albany Law Journal, 3.) 

Judge Thompson (Trials, § 859) favors 
the requirement of the examination in the 
discretion of the court, before trial and 
under proper safeguard. He says: — 


“Some of the courts, carrying in their minds 
no higher conception of a judicial trial than the 
conception that it is a combat, in which each of 
the gladiators is permitted, within certain limits, 
to deceive and trick the antagonist and the um- 
pire, have denied the right of the defendant to 
have an order for such inspection.” 


In Page v. Page, 51 Mich. 88, a divorce 
case, the court said : — 


“There was also a most extraordinary com- 
pulsory examination of defendant by. physicians, 
who stripped him and subjected him to oral in- 
quisition, to compel him to give evidence which 
they could repeat before the commissioner for use 
against him. What means they could be supposed 
to have for compelling him to answer their ques- 
tions, in case he declined, as he ought to have 
done, we do not know; but we are certain they 
We strike 
from the record all the evidence obtained by this 
inquisition also. It should be understood that 
there are some rights which belong to man as man 
and to woman as woman which in civilized com- 
munities they can never forfeit by becoming parties 
to divorce or any other suits, and that there are 
limits to the indignities to which parties to legal 
proceedings may be lawfully subjected.” 


It is difficult to accept the argument that 
a party may be compelled to produce par- 
ticular evidence against his will, simply be- 
cause he had the right to produce it if he 
wishes. It seems to me that the true reason 
of the case has not been sufficiently em- 
phasized in either of the opinions, nor any- 
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where else, so far as I have read, excepting 
one case. The court has no power to 
compel the suitor to produce any particular 
piece of evidence. He is suing for his own 
benefit, and may put in such evidence as he 
chooses, taking upon himself the burden of 
satisfying the jury. The jury may lean 
against him because of his omission to 
produce certain available evidence, but the 
court has no more power to compel his ex- 
posure of his person to a surgical examina- 
tion, than to compel his production of a 
particular witness to the transaction in ques- 
tion, whom he omits or refuses to produce. 
This last class of omission is frequently 
commented on by opposing counsel as sus- 
picious, but no one ever claimed that the 
party could be obliged to produce such evi- 
dence. And yet the reasoning of Mr. 
Justice Brewer, followed to its: legitimate 
conclusion, would imply such a compulsory 
power. The judges frequently lay stress on 
the fact that such an examination tends to 
certainty, which is the aim of the law. The 
answer is, the plaintiff is not bound to 
render his case certain, although it may be 
within his power to do so. He simply takes 
the risk of his omission to do so. The most 
cogent expression of this idea is by Learned, 
P. J., in Roberts v. Railroad Co., 29 Hun, 
155, as follows : — 


* But again . . . we know of no right which 
this court has to compel a party to submit to any 
bodily examination. In a common-law action 
like this the jury are to pass on the issues of fact. 
And they are entitled to see and hear for them- 
selves the evidence. It is of the very essence of 
the common-law system that the evidence shall be 
produced before the jury. Exceptions to this 
rule (and not desirable exceptions) are those 
cases in which evidence is previously reduced to 
writing, and then read to the jury. Now, if a 
party is entitled to the compulsory exhibition of 
the body of his opponent, it would seem to follow 
that he might have such exhibition made before 
the jury. And the court might require the plain- 
tiff, on the trial and before the jury, to submit to 
the same examination as is required by this order. 


65 





Neuman v. Third Ave. R. Co., 50 Supr. Ct. 412. 
It is undoubtedly true that not unfrequently plain- 
tiffs, suing for bodily injuries, do exhibit in court 
the injured part. Nor do we know of any reason 
why they should not do this, notwithstanding the 
exhibition may excite sympathy. And on the 
other hand, all unreasonable concealment of an 
injured part (not justified by any dictate of mod- 
esty or otherwise) may excite a doubt in the mind 
of the jury as to the genuineness or extent of the 
alleged injury. But we cannot admit the prin- 
ciple that either in the presence of the jury or 
in the presence of a referee a party can compel 
his opponent to exhibit his body, in order to 
enable physicians to examine and question and 
testify. . . . There may be danger that in actions 
of this nature plaintiffs will exaggerate the injuries 
they have received ; and that defendants may be 
at a disadvantage in ascertaining the exact truth. 
But this evil is far less than the adoption of a 
system of bodily and perhaps immodest examina- 
tions, which might deter many, especially women, 
from ever commencing actions, however great the 
injuries they had sustained.” 


Since the foregoing was written, the lead 
of the United States Supreme Court has 
been followed by the courts of last resort in 
New York and Indiana. In McQuignan z. 
Delaware, etc. Railroad Co., 129 N. Y. 50, 
the Court of Appeals denied the compul- 
sory right, citing the Botsford case, and 
observing : — 


*¢ Tt is very clear that the power is not a part of 
the recognized and customary jurisdiction of courts 
of law or equity. . . . The exercise by the court of 
the power now invoked, as has been shown, is not 
sanctioned by any usage in the courts of England 
or of this State. Its existence is not indispensa- 
ble to the due administration of justice. Its exer- 
cise depending on the discretion of the judge 
would be subject to great abuses. We think the 


| assumption by the court of this jurisdiction, in the 


absence of statute authority, would be an arbitrary 
extension of its powers. It is a just inference that 
an alleged power which has been dormant during 
the whole period of English jurisprudence, and 
never attempted to be exercised in America until 
within a very recent period, never in fact had any 
existence.” 
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The court was unanimous. The Indiana 
case is Pennsylvania Co. v. Newmeyer, 129 
Ind. 404. The conclusion is as follows :— 


“So far as we know, the courts of this State 
have never attempted to exercise such a power, 
and we are of opinion that no such power is inher- 
ent in the courts. We think the better reason is 
against the existence of such a right, and in the 
absence of some statute upon the subject we do 
think the courts should attempt to compel litigants, 
against their will, to submit their persons to the ex- 
amination of strangers for the purpose of furnishing 
evidence to be used on the trial of a cause. Should 
a litigant willingly submit, there could be no legal 
objection to such an examination ; and should he 
refuse to submit to a reasonable examination, his 
conduct might possibly be proper matter for com- 
ment; but this is quite a different matter from 
compelling him, against his will, to submit his per- 
son to the examination of strangers.” 


The court was unanimous. Reliance was 
placed on the Botsford case ; but the decision 
was earlier than that in the McQuignan case. 

But although it is permitted to the claim- 
ant of damages for corporeal injuries to ex- 


hibit his hurt to the jury, if he chooses, he | 


will not be allowed to make an indecent ex- 
posure. Thus, in Brown v. -Swineferd, 44 
Wis. 282, the appellate court lectured the 
trial court very severely for suffering the 
plaintiff to “ uncover and exhibit to the jury 
his organ of generation,” although the op- 
posing counsel did not object to it. But he 


may expose a wound to show that pus still | 
McMaier v. Ry. Co., 51 Hun, 644. | 


flows. 
In Schneider v. AZtna Life Ins. Co., 32 
La. Ann. 1049; s. c. 36 Am. Rep. 276, it 





was held that in an action on a policy of life 
insurance, where the issue was on the death 
of the insured, the insurer is not bound to 
bring him bodily before the court. The 
court said :— 


“There was nothing whatever in these objec- 
tions, and they were rightly overruled. If the 
person whose identity was in issue had been 
himself a party to the action as claimant of some 
right based on such identity, as in the famous 
Tichborne case, the opposite party might have 
demanded a view of his person and the oppor- 
tunity of personal examination in presence of the 
court. Such was not the case here. The person 
whose identity was in question was not a party to 
this suit, and was not within reach of its process, 
and was in no manner subject to its orders. If 
he had been within the reach of process of the 
court, plaintiff would have had the same right to 
invoke it to compel his attendance that the de- 
fendant had. As he was not within reach of its 
process, neither party had power to enforce his 
attendance ; and the law imposes impossible duties 
on no ont. A free man is not subject to the 
possession and control of another, his body cannot 
be offered or filed in evidence, and he is not to 
be treated like a document of which frofert or 
oyer may be claimed.” 


Other living human bodies. In a recent 
action in the Superior Court, in Boston, for 
dislocation of the collar-bone, the plaintiff’s 
experts having testified that such an injury 
in most cases is permanent, the defence 
offered to produce three persons who had 
suffered exactly similar injuries, and who 
would visibly demonstrate to the jury that 
their recovery was complete. This was 
excluded. 


A NEW YORK WITCHCRAFT CASE. 


By Joun Douctas Linpsay. 


N October, 1665, Ralph Hall and Mary, 
his wife, were put upon trial in the 
Court of Assize held in New York, for witch- 
craft. The indictment against the husband 
was as follows : — 


“The Constable and Overseers of the ‘l’own of 
Seatallcott, in the East Riding of Yorkshire, upon 
Long Island, Do Present for our Sovereign Lord 
the King, That Ralph Hall, of Seatallcott aforesaid, 
upon y* 25 day of December, being Christmas 
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day last, was Twelve Monthes, in the 15" yeare of 
the Raigne of our Soveraigne Lord, Charles y* 
Second, by the Grace of God, King of England, 
Scotland, ffrance and Ireland, Defender of the ffaith, 
&c., and several dayes and times since that day, 
by some detestable and wicked Arts, commonly 
called witchcraft and Sorcery, did (as is suspect- 
ed) maliciously and feloniously, practice and Ex- 
ercise at the said towne of Seatallcott in the East 
Riding of Yorkshire on Long Island aforesaid, on 
the Person of George Wood, late of the same 
place, by w“ wicked and detestable Arts, the said 
George Wood (as is suspected) most dangerously 
and mortally sickned and languished, And not 
long after by the aforesaid wicked and detestable 
Arts, the said George Wood (as is likewise sus- 
pected) dyed.” 


A second court accused him of practising 
his arts “on the Person of an Infant Child 
of Ann Rogers, widow of y* aforesaid George 
Wood deceased,” and concluded : — 


“And so y® said Constable and Overseers do 
Present, That the said George Wood, and the s* 
Infant s* Child, by the wayes and meanes aforesaid, 
most wickedly, maliciously, and feloniously were 


| 





(as is Suspected) murdered by the said Ralph | 
Hall, at the times and places aforesaid, ag* y* | 


Peace of our Soveraigne Lord y* King and against 
the Laws of this Government in such cases Pro- 
vided.”’} 


The indictment against Mary Hall was in 
a similar form. 

The evidence consisted entirely of deposi- 
tions, of which several were read to the jury, 
and (according to the record) no witnesses 
gave testimony viva voce. 

What facts were proven against the pris- 
oners in this clearly illegal manner is not to 
be ascertained from the records of the case, 
for no mention is made of the contents of 
the depositions; but that little importance 
was attached to the acts so established is 


1 Doc, Hist. N. Y., vol. iv. p. 85. 





shown by the verdict of the jury, which was 
recorded in the following language :— 


‘*Wee having seriously considered the case 
committed to our charge, against y* Prison™ at the 
Barr, and having well weighed y* Evidence, we 
finde that there are some Suspitions by the Evi- 
dence, of what the woman is charged with, but 
nothing considerable of value to take away her life. 
But in reference to the man wee finde nothing 
considerable to charge him with.” 


This finding of the jury was in law nothing 
more nor less than a verdict of acquittal. 
The court was bound by the rules and prac- 
tice of the English common law, and could 
not legally recognize any verdict except 
of “guilty” or “not guilty.” The Scotch 
verdict of “not proven” never found its way 
into our colonial criminal jurisprudence. 
Nevertheless the New York Courts of Assize 
undertook so to construe the jury’s report, 
and accepted it in the form in which it was 
rendered ; and evidently deeming the jury’s 
comments well founded, and the absolute 
discharge of the woman while she rested 
under the direful “ Suspitions ” a proceeding 
dangerous to the common welfare, the court 
assumed without any legal justification to 
require a recognizance for her future good 
behavior, pending the giving of which the 
prisoners were detained in prison. The fol- 
lowing entry in the court minutes states the 
proceedings subsequent to the verdict : 


‘The Court thereupon gave this sentence, 
That the man should be bound Body and Goods 
for his wives appearance, at the next Sessions, and 
so on from Sessions to Sessions as long as they 
stay w™ in this Government, In the meane while, to 
bee of y® good Behavio’ So they were returned 
into the Sheriff's custody, and upon entering into 
a Recognizance according to the Sentence of the 
court, they were released.” 


In August, 1668, Governor Nicolls re- 
leased them from the recognizance. 
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DETECTION OF CRIME BY PHOTOGRAPHY. 


HE detection of crime is a matter of 

fascinating interest to all but those 
who, unhappily for themselves, have to pay 
the penalty of wrong-doing. The novelist, 
as well as the dramatist, knows well that a 
crime round which a mystery hangs, or 
which involves the detection or pursuit-of 
a suspected individual, is a theme which 
will at once secure the attention of those for 
whom he caters. In one respect it is a mis- 
fortune that this should be so; for there has 
arisen a copious supply of gutter literature, 
which, by its stories of wonderful escapes 
and lawless doings of notorious thieves and 
other vagabonds, arouses the emulation of 
youthful readers, and often, as the records 
of our police courts too frequently prove, 
tempts them to go and do likewise. On the 
other hand, we cannot look without admira- 
tion at such a wonderful word-picture as 
that given us in “ Oliver Twist,” where the 
wretched Sikes wanders with the brand of 


Cain upon him, haunted by the visionary 
form of his victim. 

Both novelists and playwrights have many 
clever ways of tracking their puppets and 


hounding them to death. Some of these 
are hackneyed enough, — such as the foot- 
mark in the soil, the dirty thumb-mark on 
the paper, etc.; and he who can conceive 
a new way of bringing about the inevi- 
table detection is surely half-way toward 
success. 

Once again has romance been beaten by 
reality. In this matter of the detection of 
criminals, the photographic camera has lately 
performed such novel feats that quite a fresh 
set of ideas is placed at the disposal of fiction- 
mongers. The subject recently came before 
the Photographic Society of Great Britain, in 
the form of a paper by Dr. Paul Jeserich of 
Berlin, a chemist, who has devoted his atten- 
tion for many years to the detection of crime 
by scientific means, and more especially by 
the means of photography. This paper was 





illustrated by a remarkable collection of pho- 
tographs, which were projected by means of 
an optical lantern. Some of the wonderful 
results obtained by this indefatigable worker 
we will now briefly place before our readers. 

Most persons are aware that for many 
years it has been the practice in this and 
many countries to take the portraits of 
criminals when they become the unwilling 
tenants of the State, and such portraits have 
proved most useful in subsequent identi- 
fication. There is little doubt, thinks Dr. 
Jeserich, that this system might with advan- 
tage be extended to the photographing of the 
scene of the crime; for the camera will faith- 
fully record little details, at the time consid- 
ered to be unimportant, but which may supply 
a valuable link in the chain of evidence later 
on. Thus, he refers to a case of murder, 
when, in the course of a terrible struggle, the 
contents of a room were upturned, —a clock, 
among other things, being hurled from its 
place and stopped. A photograph would 
have shown the hour at which the deed was 
done, — a fact of first importance, as every 
prisoner who has endeavored to establish 
an a/ibt knows well enough. But it is in 
microscopical examination, and in the sub- 
sequent photographing of the object exam- 
ined in much magnified form, that Dr. 
Jeserich has done his most noteworthy 
work. Such a photograph will often afford 
evidence of the most positive kind, which 
can be readily comprehended and duly ap- 
praised by judge and jury alike. Let us now 
see, by a few examples, how the method 
works out. 

The first criminal case brought forward 
by Dr. Jeserich was one in which the lib- 
erty of a suspected man literally “ hung 
upon a hair;” for by a single hair was he 
tracked. The case was one of assault, and 
two men were suspected of the deed. A 
single hair was found upon the clothing of 
the victim, and this hair was duly pictured 


a BE 
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in the form of a photo-micrograph. (It 
may be as well, perhaps, to point out here 
that by this term is meant the enlarged im- 
age of a microscopic object, the term “ mi- 
cro-photograph” being applied to those tiny 
specks of pictures which can only be seen 
when magnified in a microscope.) A., one 
of the suspected men, had a gray beard ; and 
a hair from his chin was photographed and 
compared with the first picture taken. The 
difference in structure, tint, and general ap- 
pearance was so marked that the man was 
at once liberated. The hair of the other 
man, B., was also examined, and bore little 
resemblance to that found on the victim. 
The latter was now more carefully scruti- 
nized, and compared with other specimens. 
The photograph clearly showed, for one 
thing, that the hair was pointed, -— it had 
never been cut. Gradually the conclusion 
was arrived at that it belonged to a dog, — 
‘‘an old yellow, smooth-haired, and com- 
paratively short-haired dog.” Further in- 


quiry revealed the fact that B. owned such 
a dog, a fresh hair from which agreed in 


every detail with the original photograph, 
and the man was convicted. He subse- 
quently confessed that he alone committed 
the crime. 

In the identification of blood-stains, sev- 
eral difficulties crop up. As every one 
knows, blood when magnified is found 
to contain myriads of little globules, or 
corpuscles, as they are commonly called. 
Some of these are colorless ; but the others 
are red, and give to blood its well-known 
color. The microscopist can tell whether 
the blood he submits to examination is that 
of a mammal, of a bird, or of a fish ; for the 
corpuscles of each have distinct character- 
istics. But when we ask him to differentiate 
between the blood-corpuscles of different 
kinds of mammals, he is somewhat at a 
loss, because his only guide is that of size. 
Thus, the blood-corpuscles of the elephant 
are, as might be expected, larger than those 
of any of the other mammalia ; but they are 
in other respects like those of his brother 
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mammal, man, — round in outline, and look- 
ing like so many coins carelessly thrown 
together. A dog or a pig possesses cor- 
puscles of smaller size, while those of a goat 
are very much smaller still. Here is a case 
in which these differences witnessed with 
terrible effect against a man suspected of a 
serious crime. A murder had been com- 
mitted, and D. was the man_ suspected ; 
suspicion being strengthened by the cir- 
cumstance that an axe belonging to him 
was found smeared with blood, which had 
been partly wiped off. The man denied his 
guilt, and accounted for the blood-stained 
weapon, which he declared he had not taken 
the trouble to wipe, by saying that he had 
that day killed a goat with it. The blood 
was examined microscopically, and the size 
of the corpuscles proved his statement to be 
false. A photo-micrograph of it, as well as 
one of goat’s blood, was prepared for com- 
parison by the judge and jury. Another 
photo-micrograph was also made from part 
of the blade of the axe, which showed very 
clearly, by unmistakable streaks, that the 
murderer had done his best to remove the 
traces of his crime. It is certain that these 
photographs must be far more useful for 
purposes of detection than the original 
microscopic preparations from which they 
are taken; for it requires a certain educa- 
tion of the eye to see through a microscope 
properly, and still more to estimate the 
value of the evidence it offers. It is cer- 
tain, too, that counsel on either side would 
see through the microscope with very differ- 
ent eyes. 

We now come to a very important sec- 
tion of Dr. Jeserich’s work, — the detection 
of falsification of handwriting and figures 
by means of photography. Crimes of this 
nature are far more common than deeds of 
violence ; and, judging by the heavy punish- 
ment meted out to the offenders, in com- 
parison to the mild sentences often passed 
upon men whom to call brutes would be 
base flattery, the law would seem to con- 
sider such sins worse than those committed 
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against the person. However this may be, 


it is a most important thing that this very | 
| of writing which has been completely cov- 


dangerous class of crime should be subject 
to ready detection. The microscope alone 
will not aid us much, although we can de- 
tect by its aid places in paper where erasures 
have beer made. If any one will, take the 
trouble to examine microscopically the paper 
on which these words are printed, using 
quite a low-power object-glass, he will note 
that its smooth surface altogether disap- 
pears, and that it seems to be as coarse as 
a blanket. This being the case, it will be 


readily understood that an erasure with a | 
knife, which would be imperceptible to the | 
| to their relative brightness, — just, in fact, 


unaided eye, becomes so exaggerated when 
viewed with the microscope that there can 
be no mistake about it. In examining 
writing by this searching aid to vision, the 
finest lines appear thick and coarse. It is 
also possible to ascertain whether an altera- 
tion has been made in a word before the 
ink first applied has become dry, or whether 
the amendment has been an afterthought. 
In the former case, the previously applied 
ink will more or less amalgamate with and 
run into the other, as will be clearly seen 
under the microscope ; while in the latter 
case, each ink-mark will preserve its own 
unbroken outline. The use of this observa- 
tion in cases of suspected wrong-doing is 
obvious. Dr. Jeserich shows two photo- 
graphs which illustrate these differences. 
In the first, a document dated early in Jan- 
uary is marked 1884,—the 4 having been 
altered into a 5 as soon as written, so as to 
correct a mistake which most of us make a 
dozen times or more at the beginning of 
each new year. In the other picture, the 
date had been altered fraudulently, and long 
after the original words had been traced, in 
order to gain some unworthy advantage. 
The photographic plates by which these 
records have been accomplished are the 
ordinary gelatine plates which are being 
used in the present day by thousands of 
amateur workers. By special preparation, 
these plates can be made to afford evidence 








of a far more wonderful kind, and can in 
certain cases be made to yield a clear image 


ered with fresh characters by the hand of 
the forger. In this way the true and the 
false are distinctly revealed, together with 
the peculiarities belonging to each, clearly 
defined. 

The word “ordinary” has a special sig- 
nificance to photographers, and is used by 
them in contradistinction to a color-sensitive 
(orthochromatic) plate. This second kind 
of sensitive surface is of comparatively 
recent date, and the great advantage in its 
use is, that it renders colors more according 


as an engraver would express them by dif- 
ferent depths of “tint.” These plates are 
especially useful in photographing colored 
objects, such as paintings in oil or water 
color. Dr. Jeserich has, however, pointed 
out an entirely new use for them, and has 
shown that they will differentiate between 
black inks of different composition. 

The oft-quoted line, ‘Things are not al- 
ways as they seem,” is very true of what 
we call black ink. It is generally not black, 
although it assumes that appearance on 
paper. Taking, for experiment, the black 
inks made by three different manufacturers, 
and dropping a little of each into a test-tube 
half-full of water, the writer found that one 
was distinctly blue, another red, and the 
third brown. Each was an excellent writing- 
fluid, and looked as black as night when ap- 
lied to paper. Now, Dr. Jeserich prepares 
his color-sensitive plates in such a way that 
they will reveal a difference in tone between 
inks of this description, while an ordinary 
plate is powerless to do anything of the 
kind. Among other examples, he shows 
the photograph of a certain bill of exchange, 
whereon the date of payment is written 
April. The drawer of this bill had declared 
that it was not payable until May; where- 
upon Dr. Jeserich photographed it a second 
time,-with a color-sensitive plate. The new 
photograph gives a revelation of the true 








Detection of Crime by Photography. 





519 











state of affairs. The word “ Mai” had been 
altered to “ April” by a little clever manipu- 
lation of the pen, and the fraud was not evi- 
dent to the eye, to the microscope, or to 
the ordinary photographic process. But the 
color-sensitive film tells us that the ink with 
which the original word ‘‘ Mai” was written 
was of a different black hue from that em- 
ployed by the forger when he wrote over 
it and partly formed out of it the word 
“ April.” The consequence is that one 
word is much fainter than the other, each 
stroke of alteration being plainly discernible, 
and detecting the forgery. Another case 
is presented where a bill already paid, let us 
say, in favor of one Schmidt, is again pre- 
sented with the signature Fabian. Here, 
again, the photographic evidence shows in 
the most conclusive manner that the first 
word is still readable under the altered con- 
ditions. In this case, when the accused was 
told that by scientific treatment the first 
name had been thus revealed, he confessed 
to the fraud, and was duly punished. 

Alterations in figures have naturally come 
under Jeserich’s observation; figures be- 
ing, as a rule, far more easy to tamper 
with than words,— especially where careless 
writers of checks leave blank spaces in front 
of numerals, to tempt the skill of those 
whose ways are crooked. Dr. Jeserich 
shows a document which is drawn appa- 
rently for a sum of money represented by 
the figures 20,200. The amount was dis- 
puted by the payer, and hence the document 
was submitted to the photographic test. As 
a result, it was found that the original figures 
had been 1,200, and that the payee had al- 
tered the first figure to 0, and had placed a 
2 in front of it. The result to him was four 
years’ penal servitude; and it is satisfactory 
to note that after sentence had been passed 
upon him, he confessed that the photograph 
had revealed the truth. 

Two cases in which fabrication of docu- 
ments was rendered evident by the camera 
are of a somewhat amusing nature, although 
one might think it difficult to find matter for 








mirth out of these mendacious doings. Two 
citizens of Berlin had been summoned for non- 
payment of taxes, and had quite forgotten 
the day upon which the summonses were 
returnable, — thus rendering themselves lia- 
ble to increased expenses. It was a compar- 
atively easy matter, and one which did not 
lie very heavily on their consciences, to alter 
the 24 which denoted the day of the month 
into 26. But that terrible photographic plate 
found them out; and the small fine which 
they hoped to evade was superseded in favor 
of imprisonment for the grave offence of 
falsifying an official document. In another 
case, a receipt for debts contracted up to 
1881 was altered to 1884, by the simple ad- 
dition of two strokes in an ink which was 
of a different photographic value from the 
ink which had been used by the author of 
the document. 

Many cases like these, relating to falsifica- 
tions of wills, postal orders, permits, and 
other documents, have come under the offi- 
cial notice of Dr. Jeserich. One of these is 
especially noteworthy, because the accused 
was made to give evidence against himself 
in a novel manner. He was a cattle-dealer, 
and had altered a permit for passing animals 
across the Austrian frontier at a time when 
the prevalence of disease necessitated a cer- 
tain period for quarantine. The photographic 
evidence showed that a 3 had been added to 
the original figures, and it was necessary to 
ascertain whether the prisoner had inserted 
this numeral. To do this, he was made 
to write several 3’s, and these were photo- 
graphed on a film of gelatine. This trans- 
parent film was now placed over the im- 
pounded document, and it was found that 
any of the images of the newly written fig- 
ures would very nicely fit over the disputed 
3 on the paper. Such a test as this, it is 
obvious, is far more conclusive and satis- 
factory in every way than the somewhat 
doubtful testimony of experts in hand- 
writing, —the actual value of whose evi- 
dence was so clearly set forth during the 
celebrated Parnell inquiry. 
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It is refreshing to turn to an instance in 
which the photographic evidence had the ef- 
fect, not of convicting a person, but of clear- 
- ing him from suspicion. The dead body of a 
man was found near the outskirts of a wood, 
and appearances indicated that he had been 
the victim of foul play. An acquaintance of 
his had been arrested on suspicion, and a 
vulcanite match-box believed to belong to 
the accused — an assertion which, however, 
he denied — seemed to strengthen the case 
against him. The box was then subjected 
to careful examination. It was certainly the 
worse for wear, for its lid was covered with 
innumerable scratches. Amid these mark- 
ings it was thought that there were traces of 
a name; but what the name was it was quite 
impossible to guess. Dr. Jeserich now took 
the matter in hand, and rubbed the box with 
a fine, impalpable powder, which insinuated 
itself into every crevice. He next photo- 
graphed the box, while a strong side-light 
was thrown upon its surface, so as to show 
up every depression, — when the name of 
the owner stood plainly revealed. This was 
not that of the prisoner, but belonged to a 
man who had dropped the box near the spot 
where it was found many weeks before the 
suspected crime had been committed. The 
accused was at once released. 

In conclusion, we may quote one more 
case of identification, which, although it does 
not depend upon the camera, is full of inter- 
est, and is associated with that other won- 
derful instrument known as the spectroscope. 
Solutions of logwood, carmine, and blood 
have to the eye exactly the same appear- 





ance; but when the liquids are examined 
by the spectroscope, absorption bands are 
shown, which have for each liquid a charac- 
teristic form. In the case of blood, the 
character of the absorption bands alters if 
the liquid be associated with certain gases, 
such as those which are given off during the 
combustion of carbonaceous material. Now, 
let us see how this knowledge was applied 
in a case which came under Dr. Jeserich’s 
official scrutiny. A cottage was burned 
down, and the body of its owner was found 
in the ruins in such a charred condition that 
he was hardly recognizable. A relative was, — 
in consequence of certain incriminating cir- 
cumstances, suspected of having murdered 
the man, and then set fire to the building in 
order to hide every trace of his crime, — think- 
ing, no doubt, that the conflagration would 
be ascribed to accident. The dead body was 
removed, and a drop or two of blood was 
taken from the lungs and examined spectro- 
scopically, with a view to finding out whether 
death had been caused by suffocation or had 
taken place, as was believed, before the 
house was set on fire. The absorption 
spectrum was found to be that of normal 
blood, and the suspicion against the accused 
was thus strengthened. He ultimately con- 
fessed to having first committed the murder, 
and then set fire to the building, according to 
the theory adopted by the prosecution. The 
proverb tells us that “the way of transgres- 
sors is hard.” The thanks of the law-abid- 
ing are due to Dr. Jeserich for making it 
harder still. —T. C.. HEpwortn, in Cham- 
bers’ Fournal. 
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THE SUPREME COURT OF NORTH CAROLINA. 


By WALTER CLARK. 


Il. 


Y aennige JOHN DANIEL was a resi- | 


dent of Halifax County, in which he 
was born Nov. 13, 1784. He entered the 
University in 1804, but left after a brief 
stay, and studied law under Gen. William 
R. Davie at Halifax. He represented that 
borough town in the legislature in the years 
1807 and 1815, and the county in the same 
body 1811 and 1812. He was elected a 
judge of the Superior Court in 1816, to 
fill the vacancy caused by the resignation 
of Judge Leonard Henderson. This posi- 
tion he filled with fidelity sixteen years, 
and at June Term, 1820, of the Supreme 
Court, sat in a few cases in that court by 
special commission, as already mentioned 
in the sketch of Judge Murphey. In 1832, 


upon the resignation of Judge Hall, he was | 


elected to succeed him upon the Supreme 
Court bench. He discharged the duties of 
that post till his death, which took place at 
Raleigh, Feb. 10, 1848. While in service 
on the bench he was a member from Halifax 
of the Constitutional Convention of 1835, 
in which his colleague, Judge Gaston, was 
also a member. 

Judge Daniel’s opinions have always been 
great favorites with the profession. They 
are the shortest to be found in our reports, 
yet they are'clear, to the point, and dispose 
of the whole subject in hand. Wheeler 
in his History says of him: “ He was re- 
markable for his patience, profound legal 
knowledge, and general learning, especially 
in history. His character was one of in- 
nocent eccentricity, and if he possessed 
the ‘ wisdom of the serpent,’ truly, it might 
well be said, the ‘ harmlessness of the dove’ 
also belonged to him. The elevation of 
office and the dignity of position never 
changed the native simplicity of his char- 
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acter and the unadulterated purity of his 
republican principles.” Upon Judge Daniel’s 
death in 1848, Chief-Justice Ruffin, who had 
been so intimately associated with him for 
sixteen years, said of him, “ He had a love of 
learning, an inquiring mind, and a memory 
uncommonly tenacious ; and he had acquired 
and retained a stock of varied and exten- 
sive knowledge, and especially became well 
versed in the History and Principles of the 
Law. He was without arrogance or ostenta- 
tion, even of his learning ; he had the most 
unaffected and charming simplicity and 
mildness of manners, and no other purpose 
in office than to ‘ execute justice and main- 
tain truth.” But he needs no tongue or 
pen to praise him. His eulogy was written 
by his own hand in the judicial opinions 
which still remain to instruct us. It is not 
uncommon to be fulsome in speaking of the 
dead, seeking the favor of the living rather 
than the cool impartial award of history, and 
presenting a fancy sketch for which the 
delineator is “ indebted to his imagination 
for his facts, and to his memory for his wit.” 
Nothing was more foreign to the character 
of Judge Daniel. He knew himself how to 
speak truly and to the point, and to stop 
when he had made himself understood. 
Like Cromwell, he would have said, “ Paint 
me as I am.” He made no pretensions 
to greatness. He was a strong man and 
a just judge. He was a good lawyer, and 
deservedly ranks high up in the legal 
pantheon. 

Unlike Ruffin, he had no spheres of activ- 
ity off the bench; though possessed of a 
great memory and an accurate knowledge of 
history, unlike Murphey, he has left us noth- 
ing from his pen except his decisions, and, 
unlike Gaston, he ‘did not achieve eminence 
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either in politics or literature. He was a 
lawyer, pure and simple, and among lawyers 
his fame ‘must live or bear no life.” He 
is said to have possessed no eloquence as an 
advocate, but to have made his way at the 
bar by learning and diligence. 

An anecdote often told of him may be 
pardoned here. At church on one occasion 
with the Chief-Justice, when the collection 
plate was approaching, he could find nothing 
but a five-dollar gold piece in his pocket. 
“Ruffin,” said he, “lend me a quarter.” 
The Chief-Justice did not have it. “ Lend 
me a half or a dollar.” A shake of the head 
was the reply. He slammed the gold piece 
in the plate, saying in desperation ‘“ D—n 
you, go!” 

Judge Daniel’s opinions will be found in 
twenty-one volumes of the Reports, to wit, 
14 and 15 N. C.,17 to 30 N. C. inclusive, 
and 36 to 40 N. C. inclusive, embracing the 
Law and Equity reports for sixteen years, 
beginning December Term, 1832. His opin- 
ions are of Spartan brevity, usually half a 
page or less, and very rarely indeed exceed- 
ing one page. The following may be turned 
to as fair specimens of his style of thought 
and expression: State v. Stalcup, 23 N. C. 
30 and State v. Wilson, Ib. 32, as to the 
requisite averments and proof in indictments 
for riot,and Hardin v. Borders, as to the same 
in actions for malicious prosecution. In 
Mitchell v. Mitchell, Ib. 257, he construes a 
will in a fourth of a page; and in Gaither v. 
Teague, 26 N. C. 65. he decides a question 
as to the admissibility of evidence in less 
than five lines. Fleming v. Straley, 23 N. C. 
305, discusses evidence on a question of 
domicile. State v. Fore, Ib. 378, holds that 
as to indictments, if the sense be clear and 
the charge sufficiently explicit, nice objec- 
tions should be disregarded. Ballew v. 
Clark, 24 N. C. 23, is a ruling that a party 
signing an instrument can plead that he was 
insane when he did it, and that the old 
doctrine that a man cannot -stultify himself 
had long been exploded. Rowland v. Row- 
land, Ib. 61, decides that in a civil action 





against several who have a joint interest, the 
declaration of one as to a fact within his 
own knowledge is evidence against all the 
other defendants also. Copeland v. Cope- 
land, 25 N. C. 513, is a decision in half a 
page that an overseer from whom a slave is 
retreating had no right to shoot at him to 
stop him, and that the owner of a slave which 
is unjustifiably injured while hired out, can 
recover damages for the injury. Locke v. 
Gibbs, 26 N. C. 42, is a ruling that one may 
recover damages for a malicious prosecution 
of his slave. Smith v. Low, 27 N. C. 197, 
holds that the return of a ministerial officer 
of his acts out of court, unlike the records - 
of the court, is only prima facie correct, and 
not conclusive. Needham v. Branson, Ib. 
426, decides that where a conveyance of 
land is made to husband and wife, they do 
not take as joint tenants or as tenants in 
common, but by entireties, and on the death 
of one the entire estate devolves upon the 
other. Wright v. Mooney, 28 N. C. 22, 
holds that a judgment in one court is a set- 
off in an action in assumpsit in another 
court. State v. Gherkin, 29 N. C. 206, 
rules that falsely putting a witness’s name 
to a bond which does not require a sub- 
scribing witness does not vitiate the bond, 
and is not forgery. Coon v. Rice, Ib. 217, 
construes a case coming under the rule in 
Shelley’s Case. State v. Thomas, Ib. 381, 
holds it to be error in the judge to tell the 
jury that they must find for one of the par- 
ties unless they believe his witness had 
committed perjury. 

Judge Daniel’s will is in eight lines. In 
it “he disposed of a large estate, gave his 
blessing to his children and his soul to his 
God.” He was ten years at the bar, and 
thirty-two years consecutively a judge, — 
sixteen years on the Superior Court and 
sixteen in the Supreme Court. For eleven 
years (1833-1844) Ruffin, Daniel, and Gaston 
sat together on the Supreme Court bench 
of North Carolina. No State has surpassed 
that bench in ability and learning. To our 
own judicial annals that time is what — 
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« The golden prime of good Haroun al Raschid ” 
is to Eastern story. 
On Jan. 1, 1822, Judge Daniel married 
Miss Maria B. Stith. 


and two daughters, through whom he has 
many descendants; among them Jacob Battle, 
Esq., of Rocky Mount, one of the ablest 
young lawyers of eastern North Carolina ; 
the wife of Dr. R. H. 
Lewis, of Raleigh ; and 
Armistead C. Gordon, 
of Staunton, Va., au- 
thor of the beautiful 
idyl ‘‘ My boy Kree.” 

Judge Daniel was 
succeeded on_ the 
bench by Hon. W. H. 
Battle. 

The name of Gas- 
ton is one upon which 
North Carolinians love 
to linger. A county 
and two towns, Gas- 
tonia and Gaston, bear 
his name. Chief-Jus- 
tice Henderson is the 
only other judge whose 
popularity has_ re- 
ceivedaliketestimony. 
William Gaston was 
born in Newbern, N. 
C., Sept. 19,1778. His 
father, Dr. Alexander 
Gaston, was a native 
of the North of Ireland, but of Huguenot 
descent, and a graduate of Edinburgh Medical 
College. He had been a surgeon in the 
English army, but resigned and settled in 
Newbern. During the Revolution he was an 
ardent patriot, serving both as captain of 
volunteers, and as surgeon in the army. In 
August, 1781, when Major Craig advanced 
towards ‘Newbern, the emboldened tories 
captured the town. Dr. Gaston, in attempt- 
ing to escape, pushed hurriedly off in a boat 
with a companion, the river being close by 
his house. The tories fired over the heads 


He left surviving him | 
one son, William A. Daniel, Esq., of Weldon, 
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of his wife and children, who were on the 
wharf; and he fell mortally wounded. He left 
a young widow almost without means, and 
two children, — a son then three years old, the 
subject of this sketch, and a daughter who in 
after years became the wife of Chief-Justice 
John Louis Taylor. 

An early anecdote will illustrate the train- 
ing he received at the hands of his mother. 
“William,” said one of 
his playmates, “ what 
is the reason you are 
always head, and / am 
always foot of my 
class?” “IfI tell you 
the reason,” replied 
the seven-year-old 
boy, “you must keep 
it a secret, and promise 
todo as Ido. When 
I take my book to 
study, I always say a 
prayer my mother has 
taught me, that I may 
be able to learn my 
lessons.” His com- 
panion could not re- 
member the words of 
the prayer; and that 
evening William was 
found by his mother 
behind the door, writ- 
ing out the prayer for 
his friend tocommit to 
memory. His mother 
was a devoted Catholic, and such her dis- 
tinguished son remained through life. 

At thirteen years of age he was sent to 
Georgetown Catholic College, D. C., whence 
the Rev. Mr. Plunkett wrote his mother that 
he was “the best scholar and the most ex- 
emplary youth we have in the college.” 
His health suffering from too close applica- 
tion, he was wisely called home for some 
months of rest. After some months’ study 
under the Rev. Mr. Irving, he was sent to 
Princeton, where he entered the junior class, 
and graduated there in 1796 with the highest 
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honor. He said the proudest moment of his 
life was when he announced this fact to his 
mother. 

On his return to Newbern he studied law 
with Francis Xavier Martin, anative of France, 
a leading lawyer, author of Martin’s N. C. Re- 
ports, and of a history of North Carolina, 
afterwards appointed by Mr. Jefferson judge 
in Mississippi Territory, and who was a judge 
of the Supreme Court of Louisiana thirty- 
one years, 
tinguished pupil. In 1798 Judge Gaston 
was admitted to the bar, being then twenty 
years of age. In 1800 he was elected to the 
State Senate, and in 1808 Presidential Elector 
for that district, the electors being then 
chosen by districts in this State. In 1808, 
1809, 1824, 1827, 1828, and 1831 he repre- 
sented the town of Newbern in the House of 
Commons, being chosen Speaker of that 
body in 1808, and afterwards; and in 1800 
(as already stated), 1812, 1818, and 1819 he 
was in the State Senate. He was defeated 
for Congress in 1810 by William Blackledge, 
but was elected in 1812, taking his seat in 1813 
and again in 1815. He at once took a lead- 
ing part. Mr. Webster, in reply to an inquiry 
from a member of Congress from Ohio, “ who 
was the greatest of the great men in the War 
Congress,” said, “The greatest man was 
William Gaston;” adding, with a smile, “I 
myself came in along after him.” With equal 
magnanimity, Henry Clay, in conversation at 
Raleigh, said: “I once differed with Gaston, 
but afterwards found that Gaston was right.” 
Soveral of his speeches, especially those on 
the “Loan Bill” and the “ Previous Ques- 
tion,” are models of parliamentary debate. 
He was the leader of the Federal party, and 
opposed to the Administration. After two 
terms in Congress he voluntarily returned to 
his practice. In the State Senate, in 1818, 
he drafted and introduced the bill which es- 
tablished the Supreme Court of this State. 
The statute book of North Carolina is full of 
proofs of his wisdom. His speech on the 
State Currency in 1828, and in defence of 
the Constitution in 1831, and in 1827, in 
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1815-1846, out-living his dis. | 
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opposition tova bill introduced by Fredérick 
Nash (himself afterwards Chief-Justice) to 
reorganize the Supreme Court, are among 
his most notable efforts. His most brilliant 
legislative action was in the State Convention 
of 1835 (while still on the Supreme Court 
bench), when he secured the repeal of the 
constitutional restrictions upon Catholics. 
He was a superb orator and a most per- 
suasive advocate. His address before the 
Literary Societies atthe University of North 


| Carolina in 1832, and at Princeton in 1834, 
are models of their kind. 


| 
| 
| 
| 
| 
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Upon the death of Chief-Justice Henderson, 
in 1833, Gaston was elected without solicita- 
tion or suggestion from himself to the Su- 
preme Court bench, as Associate Justice, 
Judge Ruffin becoming Chief-Justice. He 
was then fifty-five years of age, and the 
senior in years of both his associates, — 
Ruffin and Daniel. His election was indeed 
a marked compliment to his personal emi- 
nence ; for in the fifty years which elapsed 
between the creation of the Supreme Court 
in 1818, and its douleversement in the cata- 


| clysm of 1868, this was the only instance of 


the election to that bench of any one who 
had not previously served upon the Superior 
Court bench. Indeed, all others were taken 
directly from that bench except Judge Hen- 
derson, and he, after having served many 
years .as a Superior Court judge, had only 
recently resigned when elected to the Su- 
preme Court on its organization. Gaston 
had been thirty-five years in full practice 
at the bar before he was called to the bench; 
but his opinions are singularly free from 
that disposition to choose sides which is so 
often observed in judges who come late to 
the bench, and who generally are swayed 
by strong preconceived views on some sub- 
jects. In 1835, as already stated, he was a 
leading member of the Convention of 1835 
to amend the Constitution. When called to 
the bench in 1833, the Constitution con- 
tained a provision, the famous thirty-second 
article, rendering ineligible to office any one 


| who “denied the truth of the Protestant 
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religion.” Judge Gaston was a devout and 
consistent member of the Roman Catholic 
church. He accepted his election to the 
bench, and maintained, in a very strong and 
remarkable letter, that there was no organ- 
ization, form of faith, or creed which could 
be called ¢#e Protestant religion, that no 
Catholic as such denied any truth held by 
Protestants, and that, considering the gene- 
ral tenor of the Con- 
stitution, it was clear 
that this provision was 
not intended to dis- 
qualify Catholics from 
office. All possible 
question on the sub- 
ject was laid to rest 
by the amendments to 
the Constitution made 
by the Convention of 
1835. 

In 1840 Judge Gas- 
ton was solicited by 
the then dominant 
party to accept the 
post of United States 
Senator. This was 
no mere compliment. 
He could have been 
elected without a con- 
test. But like Chief- 
Justice Ruffin, under 
similar circumstances, 
he declined the prof- 
fered honor. In alet- 
ter to Gen. John G. Bynum, October, 1840, 
he expressed his refusal, and that upon the 
ground that the duties of the post he then 
filled were “‘as important to the public wel- 
fare as any services which I could render in 
the political station to which you invite me.” 

Judge Gaston’s opinions are well rounded, 
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and betray scholarship as well as legal learn- | 
. . | 
Among those most deserving of notice 


ing. 
are State v. Will, 18 N. C. 121, which holds 
that if a slave in self-defence, under circum- 
stances strongly calculated to excite his 
passions of terror and resentment, kills his 
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overseer or his master, the homicide under 
such circumstances is not murder, but man- 
slaughter. The opinion is a clear, intelligent 
discussion of the rights of the slave in such 
circumstances. The case is further remark- 
able for the very full and able briefs of counsel 
(printed in the report of the case) by B. F. 
Moore, George W. Mordecai, and Attorney- 
General J. R. J. Daniel. Indeed the brief 
of Mr. Moore, in this 
case, first gave him 
that established repu- 
tation which ripened 
in a few years into the 
admitted leadership 
of the North Carolina 
bar. 

In State v. Haney, 
19 N. C. 390, Judge 
Gaston lays down the 
rule, since settled law, 
that the unsupported 
testimony of an ac- 
complice, if it pro- 
duces entire belief in 
the prisoner’s guilt, is 
sufficient to warrant a 
conviction, and that 
the propriety of cau- 
tioning the jury against 
placing too much con- 
fidence in testimony 
of that nature must 
be left to the discre- 
tion of the trial judge. 
In Thomas v. Alexander, 19 N. C. 385, he 
lays down, what is now also settled law, that 
on appeal the presumption is in favor of the 
correctness of the proceedings and judgment 
below, and that such judgment will be 
affirmed unless the appellant shows that there 
was error. In State v. Manuel, 20 N. C. 122, 
he affirms the constitutionality of the act 
requiring defendants convicted of crime to 
work out the fine and court costs, and that 
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| this is not prohibited by the clause forbid- 


ding imprisonment for debt, that while the 
fine and costs may be collected as a debt by 
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execution, they are also a punishment, and 
therefore the defendant can be imprisoned if 
he fails to pay. He also discussed citizen- 
ship, naturalization, and alienage. The 
opinion is a very able and thoughtful one, 
and presents a fair specimen of his literary 
style and method of reasoning. Parrott v. 
Hartsfield, 20 N. C. 203, is a short opinion 
in which he discusses the right of the owner 
of sheep to kill a 
sheep-killing dog, 
though not taken in 
the act. 

In McRae v. Lilly, 
23 N.C. 118, he set- 
tled the practice al- 
ready once before laid 
down, and ever since 
followed in this State, 
that setting aside a 
verdict for excessive 
damages is a matter of 
discretion in the pre- 
siding judge, and not 
a question of law, and 
hence the granting or 
refusal of such motion 
is not reviewable by 
the Supreme Court. 
Clary Clary, 24 
N. C. 78, is a very 
interesting opinion, 
holding that a witness 
who has had opportu- 
nities of knowing and 
observing a person whose sanity is im- 
peached, may not only depose to the facts 
he knows, but may also give his opinion or 
belief as to his sanity or insanity. 

Judge Gaston died in harness, and like a 
soldier in the discharge of his duty. Death 
is impartial. It is Horace who says, — 


Vv. 


“ Pallida mors equo pulsat pede 
Pauperum tabernas, regumque turres.” 


On Jan. 23, 1844, while in attendance upon 
the court and in his usual health, he was 
suddenly stricken with apoplexy. By use of 
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suitable remedies he revived, and entered 
into cheerful conversation with his friends, 
for he was an engaging conversationalist. 
He was relating the particulars of a social 
party at Washington some years before, and 
was speaking of one who on that occasion 
avowed himself a free-thinker in religion; 
“from that day,” said Judge Gaston, “I al- 
ways looked on that man with distrust. I 
do not say that a free- 
thinker may not scorn 
to do a mean action, 
but I dare not trust 
him. A belief in an 
all-ruling Providence, 
who shapes our ends 
and ‘will reward us ac- 
cording to our deeds, 
isnecessary. We must 
believe and feel that 
there is a God a// wise 
and almighty.” Ashe 
pronounced this last 
word, he raised him- 
self up to give it em- 
phasis, there was a 
rush of blood to the 
brain, his body fell 
back lifeless, and his 
spirit stood in the 
presence of the Mas- 


ter. He thus passed 
away in the sixty- 
sixth year of his 
age. 


In the beautiful cemetery at Newbern, a 
plain, massive monument of white marble 
stands, with no inscription save the single 
word “ Gaston.” There is need of no other. 
The rest is already known when the living 
stand in the presence of the ashes of so illus- 
trious a man. Yet his contemporaries in 
their own behalf, not his, might not inap- 
propriately have handed down to posterity 
their estimate of his life-work by adding at 
the base those grand but simple words in 
which, on the presentation of the resolu- 
tions of the bar upon the occasion of his 
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death, Chief-Justice Ruffin in his reply 
summed up the opinion of the court, of 
the bar, and of the public: “ We knew that 
he was a good man and a great judge.” 
Both houses of the General Assembly passed 
unanimously resolutions expressing a deep 
sense of the public loss, — an unusual cir- 
cumstance. His death was incidentally the 
occasion of a singular proceeding. The Su- 
preme Courtcontinued 
in session, though the 
vacancy was not im- 
mediately filled. Upon 
the receipt below of 
the certificate of opin- 
ion from the Supreme 
Court, affirming the 
judgment in a capital 
case, Judge Pearson, 
then upon the Supe- 
rior Court, took judi- 
cial cognizance that 
there were but two 
judges upon the up- 
per bench when the 
decision was rendered, 
and ruled that the ac- 
tion of that court was 
extra-judicial and in- 
valid except when com- 
posed of three judges, 
and refused to execute 
the mandate. This 
action, coming up for 
review (State v. Lane, 
26 N. C. 434), it was reversed, the opinion by 
Chief-Justice Ruffin holding that upon the 
death of one of the judges of the Supreme 
Court the two surviving judges have full 
power and authority to hold the court and 
exercise all its functions. An exactly similar 
case happened in South Carolina last year, 
after the death of Chief-Justice Simpson ; and 
that court came to the same conclusion as 
ours. 

Judge Gaston was in his day one of the 
most popular men the State has ever known. 
His popularity, too, was of that solid char- 
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acter eloquently described by Lord Mansfield 
as that “ which follows a man, not that which 
is run after, but which, sooner or later, never 
fails to do justice to the pursuit of noble ends 
by noble means.” 

One great element of his abiding popularity, 
in addition to his high integrity and great tal- 
ents, was his unswerving devotion to his native 
State. When solicited to accept emolument 
and fame elsewhere, 
he always replied: 
“Providence has 
placed me here, and 
"tis my duty, as well 
as pleasure, to do what 
I can for my native 
State.” We have seen 
why he declined a seat 
in the United States 
Senate. In a letter to 
one of his daughters 
he said: “ The re- 
sources of our State lie 
buried and unknown; 
when developed, as 
they must be erelong, 
she will be raised to a 
consequence not gen- 
erally anticipated.” 

His talents, his char- 
acter, and his attain- 
ments were such that 
Chief-Justice Marshall 
was heard more than 
once to say that he 
would cheerfully resign if, by so doing, he 
could secure the appointment of Judge Gas- 
ton in his stead. He was so well-rounded 
a man, so uniformly great, that he did not 
show his full stature ; just as a tall but well- 
proportioned man does not seem as high as 
a less symmetrical one of the same height. 
The sharp contrast of his excellence with 
that in which he is deficient is needed. 

Gaston’s goodness, benevolence, and mild- 
ness of manner were so attractive that his 
mental superiority was less noted than it 
would have been in a man with less to rec- 





ommend him. Of him it might truly be 
said, — 


‘* His life was gentle, and the elements 
So mixed in him, that Nature 
Might stand up and say to all the world, 
‘This was a man.’”’ 


His love of his State found expression in 
the following poem, which has been adopted 
by universal consent as our State hymn. It 
is too well known in North Carolina to be 
repeated; but as your magazine has a na- 
tional circulation, a poem from so eminent 
a Judge may be worthy of being given at 
length. 


THE OLD NorTH STATE. 


Carolina, Carolina, Heaven’s blessings attend her ; 
While we live we will cherish, protect, and defend her. 
Though the scorner may sneer at, and witlings de- 
fame her, 
Our hearts swell with gladness whenever we name 
her. 
Hurrah! hurrah! the old North State forever. 
Hurrah! hurrah! the good old North State. 


Though she envies not others their merited glory, 
Say, whose name stands the foremost in liberty’s 
story ? 
Though too true to herself e’er to crouch to op- 
pression, 
Who can yield to just rule a more loyal submission ? 
Hurrah, etc. 
* 
Plain and artless her sons, but whose doors open 
faster 
At the knock of the stranger, or the tale of disaster ? 
How like to the rudeness of their dear native moun- 
tains. 
With rich ore in their bosoms, and life in their 
fountains ! 
Hurrah, etc. 


And her daughters, the queen of the forest resem- 
bling ; 

So graceful, so constant, yet to gentlest breath trem- 
bling, 

And true lightwood at heart: let the match be ap- 
plied them, 

How they kindle and flame! 
who’ve tried them. 

Hurrah, etc. 


Oh, none know but 


Then let all those who love us love the land we live in, | 


(As happy a region as on this side of Heaven,) 
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— 


Where Plenty and Freedom, Love and Peace smile 
before us, 
Raise aloud, raise together the heart-thrilling chorus, 
Hurrah! hurrah! the old North State forever. 
Hurrah! hurrah! the good old North State. 


The tune, it need hardly be added, is that 
of Heber’s well-known hymn, beginning, — 


‘When through the torn sail the wild tempest is 
streaming, 

And o’er the dark wave the red lightning is 
gleaming.” 


Some one has said, “ The style is the 
man.” The following extract from Gaston’s 
address at the University presents the style 


and the man :— 


“ Honestly seek to serve your country, for it is 


| glorious to advance the good of your fellow-men, 


| the people’s favor ! 


and thus, as far as feeble mortals may, act up to 
the great example of Him in whose image and 
likeness you are made. Seek, also, by all honest 
arts, to win their ccnfidence, but beware how you 
ever prefer their favor to their service. The high- 
road of service is indeed laborious, exposed to the 
rain and sun, the heat and dust ; while the by-path 
of favor has apparently at first much the same di- 
rection, and is bordered with flowers and sheltered 
by trees, ‘cooled with fountains and- murmuring 
with waterfalls.’ No wonder then that, like the 
son of Abensina, in Johnson’s beautiful Apologue, 
the young adventurer is tempted to try the happy 
experiment of uniting pleasure with business, and 
gaining the rewards of diligence without suffering 
its fatigues. But once entered upon, the path of 
favor, though found to decline more and more 
from its first direction, is pursued through all its 
deviations, till at length even the thought of return 
to the road of service is utterly abandoned. To 
court the fondness of the people is found, or sup- 
posed to be, easier than to merit their approba- 
tion. Meanly ambitious of public trust without 
the virtues to deserve it; intent on personal dis- 
tinction, and having forgotten the ends for which 
alone it is worth possessing, the miserable being, 
concentrated all in self, learns to pander to every 
vulgar prejudice, to advocate every popular error, 
to chime in with every dominant party, to fawn, 
flatter, and deceive, and becomes a demagogue. 
How wretched is that poor being who hangs on 
All manliness of principle has 





























been lost in this long course of meanness; he 
dare not use his temporary popularity for any 
purposes of public good in which there may be a 
hazard of forfeiting it; and the very eminence to 
which he is exalted renders but more conspicuous 
his servility and degradation. However clear the 
convictions of his judgment, however strong the 
admonitions of his as yet not thoroughly stifled 
conscience, not these, not the law of God, nor the 
rule of right, nor the public good, but the caprice 
of his constituents, must 

be his only guide. Hav- 

ing risen by artifice, and 

conscious of no worth to 

support him, he is in 

hourly dread of being 

supplanted in the favor 

of the multitude by some 

more cunning deceiver. 

And such, sooner or 

later, is sure to be his 

fate. At some unlucky 

moment, when he bears 

his blushing honors thick 

upon him (and well may 

such honors blush), he is | 
jerked from his elevation 

by some more dexterous 

demagogue, and falls un- 

pitied, never to rise 

again.” 


Surely these are no- 
ble words. 

Judge Gaston was 
thrice married: (1) in 
1803 to Miss Susan 
Hay, daughter of John 
Hay, the eminent lawyer, of Fayetteville ; 
(2) in 1805 to Hannah, daughter of Gen- 
eral McClure,—she died in 1813; (3) in 
1816 to Miss Worthington, of Georgetown. 
Through his last two wives he has numerous 
descendants. A daughter by his second 
wife was the first wife of Judge Matthias E. 
Manly, of the Supreme Court of North 
Carolina. The only child of that union 
married a son of Rev. Dr. Francis L. 
Hawks, of New York, and died a few years 
since, leaving several children. Judge Gaston 
was thus the brother-in-law of Chief-Justice 
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Taylor, and the father-in-law of Judge Manly. 
He was succeeded on the bench by Fred- 
erick Nash of Orange. 

Frederick Nash was born, Feb. 9, 1781, in 
the old Colonial Palace at Newbern, his 
father, Abner Nash, being then Governor of 
the State. He had been elected in Decem- 
ber, 1779, to succeed Richard Caswell, who 
was the first Governor under the republican 
form of government. 
Governor Nash was a 
member of the Conti- 
nental Congress from 
1782 to 1786, and died 
in the latter year at 
Philadelphia, while at- 
tending Congress. 
His wife was the 
widow of the Royal 
Governor, Arthur 
Dobbs. His brother, 
Francis Nash, was 
mortally wounded at 
Germantown, Oct. 4, 
1777, and is buried at 
Kulpsville, not far from 
Philadelphia. The 
Nash family was prom- 
inent among the early 
colonists of North 
Carolina. 

When Washington 
visited Newbern on 
his Southern tour in 
1791, Frederick Nash 
was presented to him as the nephew of 
General Nash. He took the boy on his knee, 
and placing his hand on his head, reminded 
him of his brave and patriotic uncle as a 
bright exemplar to follow. This the boy 
never forgot. 

Frederick Nash was sent, when quite 
young, to Williamsboro, to the school of the 
Rev. Mr. Patillo, a Presbyterian clergyman, 
under whom Chief-Justice Henderson had 
also studied. He was prepared for college 
by Rev. Mr. Irving, of Newbern, who had 
likewise prepared Judge Gaston; and like 





53° 





The Green Bag. 











him he entered Princeton College, whence 
he graduated with the second distinction in 
1799. In this class were John Forsythe, 
afterwards Governor of Georgia, Secretary 
of State under Jackson, etc.; and James C. 
Johnston of Edenton. Nash studied law, 
and was admitted to the bar. In 1804, and 
again in 1805, he represented the town of 
Newbern in the House of Commons. In 
1808 he removed to 
Hillsboro, and repre- 
sented the county of 
Orange in the House 
1814 and 1815, and 
the town of Hillsboro 
in the same body 1827 
and 1828. Down to 
the Convention of 1835 
the elections to the 
legislature were an- 
nual, and six towns 
were each entitled to 
a member in the Com- 
mons: Halifax, New- 
bern, Wilmington, Fa- 
yetteville, Hillsboro, 
and Salisbury. In 
1807 he was elected 
a Trustee of the Uni- 
versity, then a life 
position, and ‘was al- 
ways its warm friend. 

In 1815 he intro- 
duced a bill in the 
legislature for the sup- 
pression of duelling, and supported it in an 
able and eloquent speech. 
to Hillsboro he purchased the dwelling of 
his friend and kinsman, Judge Cameron, and 
resided there till his death. 

In 1818 he was elected judge of the Sup- 
erior Court, and filled the duties of that 
responsible position till his resignation in 
1826. He possessed those qualities which 
Lord Campbell (himself an eminent judge) 
has designated as essential to a good judge: 
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elected to the Superior Court bench in 1836, 
upon the resignation of Judge Norwood. 
Upon the death of Judge Gaston of the 
Supreme Court bench, in 1844, he was 
elected to succeed him, being then in his 
sixty-fourth year. Upon the resignation of 
Chief-Justice Ruffin in 1852 he was elected 
by his associates Chief-Justice. He died at 
his home in Hillsboro, Dec. 5, 1858, in the 
78th year of his age. 
His opinions show a 
familiarity with the 
precedents and a sin- 
gular chasteness and 
felicity of expression. 

Among his opinions 
the following may be 
noted as giving a fair 
specimen of his style 
and reasoning : (State 
v. Perry, 44 N. C. 330), 
as to challenges to 
jurors, special venire, 
conduct of the jury, 
and conduct of a trial 
in a capital case. In 
Rives v. Guthrie, 46 
N. C. 84, it is held ina 
learned opinion that 
the word “ months” 
in the Statute of Lim- 
itations means dunar, 
not calendar months. 
This, however, has 
since been changed by 


statute. In State v. Moore, 46 N. C. 276, 


On his removal | it is ruled that where, by special Act, the 


county authorities were forbidden to issue 
license to retail liquor in the limits of an 
incorporated town, without the written con- 
sent of the town authorities, a license issued 
without such written consent is void, and will 
not protect the retailer from an indictment. 
The same point came up again this year 
(1892), and was ruled the same way (Hills- 
boro v. Smith, 110 N. C. 417). Clements v. 


“Patience in hearing, evenness of temper, | Hunt, 46 N. C. 400, holds that declarations 
He was again 


and kindness of heart.’ 


| of deceased members of a family are compe- 
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tent to prove the date of birth of a member 
of the family, though it may also be recorded 
in the family record, the one kind of 
evidence being of no higher dignity than 
the other. Miller v. Black, 47 N. C. 341, 
since thrice affirmed, decides that an action 
may be maintained in the courts of this 
State, though both plaintiff and defendant are 
citizens of other States. State v. Samuel, 
48 N. C. 76, holds 
that where a husband 
slays, on the spot, one 
taken in the act of 
adultery with his wife, 
it is manslaughter, not 
murder. The Georgia 
Statute makes homi- 
cide under such cir- 
cumstances excusa- 
ble. It would add to 
the respect for the law 
if this were the stat- 
ute everywhere ; for 
juries will invariably 
acquit on the ground 
of emotional insanity 
or some other pretext. 
In a recent case in 
this State where jury 
law and do0k law came 
in conflict, the jury 
returned without a 
verdict, and told the 
court there was a con- 
flict between the /aw 
and the evidence, and that a verdict was 
impossible. 

In 1856 the legislature laid a general tax 
on all salaries. The question arose whether 
this tax could apply to judicial salaries in 
purview of the provision of the Constitution 
forbidding that they be diminished during 
the term of office. Chief-Justice Nash at 
the instance of the court addressed a letter 
to Hon. Joseph B. Batchelor, the then Attor- 
ney-General, stating that the court felt a 
delicacy in expressing an opinion upon a 
subject in which the members of the court 
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were interested, and asked his opinion as the 
highest law officer of the State. The very 
able reply of the learned Attorney-General 
is published in the appendix to the 48 N. C. 
(3 Jon.), and is to the effect that the power 
to tax salaries is the power to diminish them, 
and is therefore prohibited by the Constitu- 
tion. This has ever since been deemed the 
law in this State. 

Judge Nash mar- 
ried in 1803 Miss 
Mary Kollock at Eliz- 
abethtown, N.J. He 
and his wife were de- 
voted members of the 
Presbyterian Church. 
They left several chil- 
dren; among them 
Henry K. Nash, long 
a prominent lawyer in 
Hillsboro, and Misses 
Sarah and Maria 
Nash, principals of 
the famous female 
school in Hillsboro, 
to whose excellent 
training and care so 
many men are in- 
debted for most ex- 
cellent wives, whom 
their husbands deem 
the best in the State. 

Judge Nash spent 
a long life of honor 
and usefulness, and 
dying “left no blot on his name.” Truly, 


“ The remembrance of the just 
Smells sweet, and blossoms in the dust.” 


He was succeeded on the bench by Hon. 
Matthias E. Manly of Craven. 

William Horn Battle was born in Edge- 
combe County, Oct. 1, 1802. Elisha Battle, 
the founder of the family and a prominent 
member of the Baptist Church, removed 
to Edgecombe County, in this State, from 
Virginia in 1743. He served for many 
years in the legislature for that county, 











532 





The Green Bag. 














and was a member of the provincial con- 
gress at Halifax in 1776, which framed 
the State Constitution. Joel Battle, the 
father of Judge Battle, was an influential 
‘and enterprising citizen of the same county, 
and established the Rocky Mount Mills, 
which remained till recently in the Battle 
family. Judge Battle graduated at the State 
University in 1820, delivering the valedic- 
tory, then deemed the prize of the second- 
best scholar. Among his classmates were 
the distinguished lawyer B. F. Moore and 
Bishop Otey; and among his college mates 
his future associate, Chief-Justice Pearson. 
He was the eldest of six brothers, all of 





whom were educated at the University. He | 


read law with Judge Henderson, and was 
licensed to practice in 1824. In January, 
1827, he removed to Louisburg. He had 
not the qualities to push him early to the 
front in his profession. He won his way by 
industry and fidelity. The voters of the 
county in which he resided were almost 
unanimous in support of Jackson’s adminis- 
tration, while Judge Battle belonged to the 
opposition. He was little calculated for 
political life, but he had the courage of his 
opinions. He was twice defeated for the 
legislature, but on a third venture he was 
elected, in 1833, to the House of Commons, 
and in 1834 he was again elected by an in- 
creased majority. 
fourths of the voters of the county signed 
a petition to him to vote for Hon. Bedford 
Brown for U.S. Senator, who was of the 
opposite political party, and in deference to 
the will of the people, upon whose consent 


our form of government is based, he so voted. 
| 
He was not misled by these successes, so | 


complimentary to him, and which were due 
to public confidence in his character, from 
his true vocation, and after this never again 
attempted the thorny path of politics. 

As early as 1832 Judge Battle published 
a second edition of 1 Haywood’s Reports 
(now 2 N. C.), annotated with references 
to subsequent decisions and statutes. This 
work, manfesting his learning, ability, and 


After his election three | 











patience, gave him at once an established 
reputation. It was followed by similar anno- 
tated reprints of several other volumes of the 
earlier reports. From 1834 to 1839, in con- 
junction with T. P. Devereux, he was Re- 
porter to the Supreme Court, and published 
4 volumes of Law and 2 of Equity Reports, 
which are now known as 18 to 22 N. C. Re- 
ports. These were the halcyon days of 
the court ; Ruffin, Daniel, and Gaston being 
then the judges constituting the court. In 
1835 he was appointed, in conjunction with 
Governor Iredell and Judge Nash (afterward 
Chief-Justice), to revise the statute law of the 
State. In 1836-1837 the legislature adopted 
their work, the “ Revised Statutes,” with 
small alteration. This work owes much of 
its excellence to Judge Battle’s indefatigable 
labor and thorough knowledge of the statute 
law and the decisions. 

In 1839, Mr. Devereux having resigned, 
Judge Battle became sole Reporter; but be- 
fore he had issued a volume, Judge Toomer 
having resigned, he was appointed by Gover- 
nor Dudley to succeed him on the Superior 
Court bench, and was elected by the legisla- 
ture when it met later in the same year. His 
work as sole Reporter is in the first part of 23 
and 36 N.C. Reports (1 Ire. and 1 Ire. Eq.) 
To add to his modest salary as judge, like 
many of our judges, he found it best to open a 
law school. For that purpose and to educate 
his sons he removed in 1843 to Chapel Hill. 
In 1845 he was elected by the trustees of 
the university professor of law, but with- 
out salary, and opened the law school, 
which lasted till 1866. A large percentage 
of the lawyers of the State owe much of 
their professional attainments to his faithful 
and careful instruction. All his students 
remember him with respect and affection. 
Among his students were three of his suc- 
cessors on the Supreme Court bench, — 
Davis, Shepherd, and Clark. 

Learned, firm, patient, courteous, incor- 
ruptible, and impartial, his administration 
of justice on the Superior Court bench met 
with an approval which marked him out 
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for promotion. In May, 1848, upon the 
death of Judge Daniel, he was appointed 
by Gov. Wm. A. Graham to fill the vacancy 
upon the Supreme Court bench until the 
meeting of the ensuing legislature. That 
body failed to confirm the appointment, and 
Judge Pearson was elected. The reason 
given was that there was already a governor, 
a U.S. Senator, and three judges in the 
county of Orange 
where Judge Battle 
resided. There being, 
however, a vacancy 
upon the Superior 
Court bench, he was 
immediately elected 
thereto without oppo- 
sition, being the choice 
of both political par- 
ties. Members of the 
legislature without dis- 
tinction of party united 
in a letter requesting 
him to accept the of- 
fice. Urged thus and 
by many friends out- 
side of the legislature, 
he accepted the posi- 
tion, and again entered 
upon the discharge of 
the duties of Superior 
Court Judge. In 1852, 
upon the resignation 
of Chief-Justice Ruffin, 
Judge Nash became 
Chief-Justice, and Judge Battle was elected 
to the Supreme Court bench by an almost 
unanimous vote and without distinction of 
party. He filled the position till 1865, when 
all the State offices were declared vacant. 
He was then again elected to the Supreme 
Court bench, and occupied the post until 
the new Constitution was adopted in 1868, 
under which the judges were elected by the 
people. The State being in the control of 
the opposite political party, he then returned 
to the practice at the bar in connection with 
his sons Kemp P. and Richard H. Battle. 
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In 1876 he was chosen President of the 
Raleigh National Bank. In 1877 his son, 
Hon. Kemp P. Battle, having been elected 
President of the unigersity, Judge Battle 
returned to Chapel ill, and was again 
elected professor of law. 

In 1866 Judge Battle published a Digest 
of the North Carolina Reports, in three vol- 
umes. In the preface to the third volume 
he says that he “has 
read over every case 
ever reported in North 
Carolina from the be- 
ginning to the end.” 
To these he after- 
wards added a fourth, 
‘bringing the work 
down to the year 1874, 
and including the sev- 
entieth volume of Re- 
ports. In 1872 he 
was again appointed 
by the legislature to 
revise our statutes. 
Though alone on the 
commission, and not 
even given the aid of a 
clerk, he produced at 
the end ofa year’s time 
the volume known as 
“ Battle’s Revisal.” 

Judge Battle was 
probably more thor- 
oughly familiar with 
the case law of North 
Carolina than any other judge who ever sat 
on the bench. His opinions were expressed 
in clear, simple language, without effort at 
show or effect. He knew the precedents. 
He eschewed judicial legislation. He had 
no pet system or ideas to promote. He was 
eminently a safe judge. In the consultation- 
rcom he was invaluable. In more than one in- 
stance his dissenting opinions have since been 
held to be the correct declaration of the law, 
as notably in his dissenting opinion in State 
v. Barfield, 30 N.C. 344 (at his first term), 
in which he held, against Ruffin, C. J., and 
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Nash, J., that in a trial for murder, evidence 
of the character of the deceased as a violent 
and dangerous man is admissible if there is 
evidence tending tagshow that the killing 
was in self-defence, or where the evidence is 
wholly circumstantial, and the character of 
the transaction is in doubt. The view of 
Judge Battle is now held to be the law in 
this State (State v. Turpin, 77 N.C. 473, 
and subsequent cases). 

His opinions at his first term will be 
found in 30 N.C., and after his return to 
the bench in 44 N. C. to 63 N. C., inclusive. 





Among those that it may be interesting to | 


note are Melvin v. Easley, 46 N. C. 387, 
holding that medical and other scientific 
books are not admissible in evidence, though 
experts may be asked their opinion and the 
grounds for it, which may be founded in 
part on such books. In Commissioners of 
Raleigh v. Kane, 47 N. C. 288, it is held 
that the granting or refusing license to*sell 
liquor, being to a certain extent discretion- 
ary with the county authorities (when 
within their power), their action cannot be 
reviewed, either by appeal or certiorari. 
State v. Peter Johnson, 48 N: C. 266, enun- 
ciates the well-established doctrine, that in 
trials for murder, if the killing by a deadly 
weapon is proved, the burden shifts, and is 
upon the prisoner to show all matters of ex- 
cuse or mitigation. This was affirmed again 
by Judge Battle in State v. Willis, 63 N. C. 26. 
In Lane v. Railroad, 50 N. C. 25, it is held 
that where a corporation has been brought 
into court under a wrong name, the court 
has power to amend the process by striking 
out that name and inserting the right one, 
the defendant being already in court by ser- 
vice upon its officer. State v. Glen, 52 N.C. 
321, is a leading case, discussing the rights 
of the public and of riparian owners over 
unnavigable streams. In State v. Williams, 
52 N. C. 446, it is held that in trials for 
murder, where the identity of the body is 
destroyed by fire or other means, the corpus 
delicti may be proved by presumptive or 
circumstantial evidence. 





In person, Judge Battle was rather be- 
low medium size. He was simple in his 
manners, cordial, and without affectation. 
Though gentle and quiet in his demeanor, 
he was firm and fearless in the discharge of 
duty. 

In June, 4825, he married Miss Lucy 
Martin Plummer, the daughter of Kemp 
Plummer, a prominent lawyer of Warrenton. 
He was exceedingly fortunate in his choice 
of a wife. With her he enjoyed near half 
a century of a domestic happiness rarely 
granted to man. They lived to rear eight 
children to years of maturity. There were 
two noble sons, whose souls went up to God 
amid the smoke of battle, fighting for the 
Confederacy. Among the others are, (1) 
Hon. Kemp P. Battle, Treasurer of the State, 
1866-1868 ; and from 1877 until his recent 
resignation President of the University, and 
now Professor of the newly established Chair 
of History in that institution. (2) Richard 
H. Battle, of Raleigh, one of the leading 
lawyers of North Carolina and President of 
the State Agricultural Society. He was 
State Auditor 1864-1865. (3) Dr. W. H. 
Battle, a prominent physician of Anson 
County. 

For forty years Judge Battle was a com- 
municant of the Protestant Episcopal Church, 
and for a quarter of a century a member of 
its diocesan and general conventions. His 
walk in life and conversation were without 
reproach. 


‘¢ The good gray head which all men knew’ 


was indeed, as it should always be, a mark 
forhonor. His old age was accompanied by 


“‘ Honor, love, obedience, troops of friends.” 


He died at Chapel Hill, March 14, 1879, 
in the seventy-seventh year of his age. 
When the inevitable hour came, he had no 
preparation to make; but 


‘** Soothed and sustained 
By an unfaltering trust, approached his grave 
Like one who wraps the drapery of his couch 
Around him, and lies down to pleasant slumbers.” 
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When the new Supreme Court was estab- | 


lished under the Constitution of 1868, the 
number of judges was increased to five. 


Chief-Justice Pearson and Judge Reade of 
the old Court were retained, and Judge | 


Battle, owing to the change in the political 
complexion of the State, was succeeded by 
Judge W. B. Rodman, the two additional 
judgeships going to Judge Dick and Judge 
Settle. 

The name of Rich- 
mond Mumford Pear- 
son, fifth Chief-Justice 
of North Carolina, is 
written in legible 
characters, 


“ High on the dusty roll 
the ages keep.” 


Ascending the bench 
at thirty-one years of 
age, his judicial career 
covered nearly forty- 
two years of unbroken 
service,— twelve years 
on the Superior Court 
bench, and nearly thir- 
ty on the Supreme 
Court, of his native 
State, and of these last 
over nineteen years as 
Chief-Justice. He had 
ability, industry, and 
time. The net result 
was a great judge, of 
which his State and his profession have 
cause to be proud. He was the equal of 
Ruffin, if not his superior, as a common 
law lawyer. He had probably more origi- 
nality, and, as far as he went, was as ac- 
curate. He only fell behind Ruffin in his 
thorough grasp of the great principles which 
are applied in the administration of Equity. 
To the casual reader Ruffin seemed a very 
remarkable thinker. Those who will read 
the cases cited in his opinions will increase 
their admiration for his learning at the 
expense of his originality. In this he was 








the greater judge. Ruffin was made by 
his labor. and labored to the last, as the 
sunflower 


“ Turns on her Sod when he sets 
The same look she turned when he rose.” 


But with Pearson, towards the last, as 
with Chief-Justice Henderson, reading be- 
came irksome. So long accustomed to pro- 
nounce the law, his 
later opinions are of- 
ten rather his conclu- 
sions than a_ state- 
ment of the reasons 
by which they were 
reached. Few will 
deny Ruffin’s rank as 
our greatest judge. 
None will deny Pear- 
son’s claim to the sec- 
ond place, except 
those who claim for 
hith the first. 

Judge Pearson was 
born June 28, 1805, in 
Rowan County, N. C. 
His grandfather, Rich- 
mond Pearson, was a 
native of Dinwiddie 
County, Va., who re- 
moved to this State, 
and settled in the forks 
oithe Yadkin. Hewas 
an officer of the Revo- 
lutionary War, and was 
captain of a company at Cowan’s Ford when 
Gen. Wm. Lee Davidson was killed. Among 
his children by his first wife were Gen. 
Jesse A. Pearson, who commanded a regi- 
ment in Gen. Joseph Graham’s N. C. Brigade 
sent against the Creeks in 1814; Hon. 
Joseph Pearson, Member of Congress 1809- 
15; and a daughter who married Judge John 
Stokes, United States District Judge for 
North Carolina; and among his children by 
his second wife was the subject of this 
sketch. His mother, Miss Mumford, was 
the daughter of an ex-officer of the British 
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navy. She was married twice before she 
was nineteen years of age. Colonel Pearson 
was her second husband. 

Judge Pearson’s early education was under 
John Mushat at Statesville and at Washing- 
ton City, where the expenses of his educa- 
tion were defrayed by his half-brother, Hon. 
Joseph Pearson ; his father, an enterprising 
merchant and planter, having failed in busi- 
ness in 1812. He graduated at the Uni- 
versity of North Carolina in 1823, at the age 
of eighteen, with the highest honors in his 
class. Among his classmates were Daniel 
W. Courts, and Judge Robert B. Gilliam ; and 
among his college mates, Gov. Wm. A. Gra- 
ham, Judge John Bragg of Alabama, Thomas 
Dews, Judge Augustus Moore, John W. 
Norwood, David Outlaw, Wm. J. Bingham, 
Ralph Gorrell, Gov. Henry T. Clark, Dan’l 
M. Barringer, Abraham Rencher, Judge 
Anderson Mitchell, Attorney-General J. R. 
J. Daniel, A. O. P. Nicholson and Bishop 
Otey of Tennessee, B. F. Moore, and his 
own future associates on the Supreme 
Court, Judges W. H. Battle and M. E. 


Manly. He studied law under Chief-Justice 
Henderson, and received his license in 
1826. He began practice at ° Salisbury, 


and his rise was at once rapid and marked. 
For four years (1829-32) he represented 
Rowan in the House of Commons, the 
Senator from the county at that time being 
Judge David F. Caldwell. In 1835 he 
was a candidate for Congress against Hon. 
Abraham Rencher and Hon. Burton Craige, 
but was defeated by Mr. Rencher. In 1836 
he was elected Judge of the Superior Courts, 
T. P. Devereux being his competitor, and rode 
the circuits of the State till December, 1848, 
when he-was elected to the Supreme Court, 
as heretofore stated, over Judge Battle, who 
had been appointed by the Governor to fill 
the vacancy caused by the death of Judge 
Daniel. On the death of Chief-Justice Nash, 
in 1858, he was elected by his associates, 
Judges Battle and Ruffin (who were both 
on the bench for a second time), Chief-Jus- 
tice. During the war he took a very bold 
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stand in maintaining the writ of Habeas 
Corpus. He was a candidate for the Con- 
stitutional Convention of 1865, but was 
beaten by Mr. Haynes. When all civil 
offices were declared vacant that year, he 
was re-elected to the Supreme Court by the 
legislature, and served till the Constitution of 
1868, when, all offices being again vacated, 
he was elected Chief-Justice by the people. 
He was nominated by both political parties, 
and of course elected without opposition. 

In 1870, Governor Holden having declared 
martial law in certain counties, many leading 
men were imprisoned by military authority,— 
the State militia under Kirk. Application 
for a writ of Habeas Corpus was made to 
Obedience to the writ 
issued by him was refused by the military. 
Owing to his attitude as to this matter dur- 
ing the war, high hopes were entertained 
that he would enforce the efficacy of the 
great writ of right. After hearing argu- 
ment (Ex parte Moore, 64 N. C. 802), how- 
ever, he decided that he could not direct its 
execution in opposition to the will of the 
Governor, without danger of civil war, and 
declared the “judiciary exhausted.” This 
is not the place to discuss a question on 
which so much had been said, and which is 


| as yet still viewed as much from the political 








standpoint as the legal one. It is enough 
to say that upon his decision being an- 
nounced, a wave of disappointment swept 
over the State, like that which a nation feels, 
when one who 


“ Might have lighted up and led his age 
Falls back in night.” 


The prisoners were afterwards released upon 
a Habeas Corpus issued by Judge Brooks of 
the United States Court, whose process the 
officer did not dare to disregard. Judge Pear- 
son has placed his defence, and the concur- 
rence in and approval of his course by his 
brethren of the bench, on record (65 N. C. 
349). Governor Holden was afterwards i1m- 
peached and removed from office. Chief- 
Justice Pearson under the Constitution pre- 
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sided at the Impeachment trial. Whatever 
feeling there was against the Chief-Justice 
at the time was largely kept under by the 
influence of those who had studied law 
under him. They were numerous and in- 
fluential, and to a man devoted to him. And 
the public at large, however much they dif- 
fered as to the propriety of his course at 
this juncture, are disposed, as a magnanimous 
people, to forget it, and remember only his 
excellence. With them 


“ Fresh stands the glory of his prime ; 
The later trace is dim.” 


These sketches are not intended as eulo- 
gies, but as history. Though not assuming 
to sit in judgment upon a matter which is yet 
debated, still it is proper to notice the event, 
and to say that on this occasion of his life, 
whether his action was right or wrong, he 
did not receive the popular approval which 
so signally and generally marked his judicial 
career. In January, 1878, on his way to 
Raleigh to open the spring term of the 
court, while crossing the Yadkin River in 
a buggy, he was stricken with paralysis, 
and died at Winston, Jan. 5, 1878, in the 
seventy-third year of his age. 

His career on the Supreme Court is the 
longest in our annals, nearly thirty years ; and 
his opinions are so numerous we can only re- 
fer briefly toafewof them. They are usually 
as clear as a bell, and evince a strong per- 
sonality in the writer. Wiswall v. Brinson, 
32 N. C. 554, is an interesting opinion 
which holds (Ruffin, C. J., dissenting) that 
where one is injured bythe negligence of 
a contractor who undertakes to remove a 
building across the street, the owner of the 
building is answerable indamages. Mills v. 
Williams, 33 N. C. 558, decides that the 
legislature has the same power to repeal an 
act establishing a county as it has to create 
or divide a county. Leggett v. Bullock, 44 
N. C. 283, rules that as between the parties 
a mortgage is valid without registration. 
Capehart v. Mhoon, 45 N. C. 30, discusses 
the difference between common and special 

68 





injunctions. State v. McIntire, 46 N.C. 1, 
holds, that if it appears from the record and 
the face of the pardon that the Governor was 
misinformed, the courts will hold the pardon 
void. The ruling in Thompson v. Thomp- 
son, 46 N. C. 430, is that the widow is en- 
titled to dower in land covenanted to be con- 
veyed to her husband. State v. Haywood, 
48 N. C. 399, is authority that the omission 
to discharge any duty imposed by law, which 
concerns the public, is indictable. In Shaw 
v. Moore, 49 N. C. 25, it is held that one 
who believes in a Supreme Being who will 
punish sin in this world, though not in a 
world to come, is a competent witness. 
Ashe v. DeRossett, 50 N. C. 299, is upon 
the difference between remote and proximate 
cause in an action for damages. State ». 
Smith, 53 N. C. 132, explodes the old 
maxim, “ Falsum in uno, falsum in omni- 
bus.” Morse v. Nixon, 51 N. C. 293, learn- 
edly discusses the right to kill a “ chicken- 
eating hog.” Melvin v. Easley, 52 N. C. 
356, is an interesting discussion, each of the 
judges filing opinions, as to the validity of 
sales made on Sunday. Cotten v. Ellis, 52 
N. C. 545, holds that a mandamus will issue 
to the Governor to require him to do an act 
merely ministerial. After war became fla- 
grant there were many cases of parties seeking 
to be discharged from alleged illegal deten- 
tion in the army by Habeas Corpus. In all 
these cases Judge Pearson was a strenuous 
supporter of the right of the courts to ex- 
amine into the legality of such detention. 
He held that the writ was not suspended by 
the emergency of the times. The cases can 
be examined by those who will turn to them. 
In re Graham, 53 N. C. 416; In re Bryan, 
60 N.C. 1; Gatlin v. Walton, Ib. 325; In 
re Roseman, Ib. 368. Davidson College v. 
Chambers, 56 N. C. 253, is the counter- 
part of the recent great suit in which Cornell 
University was a party; and the court here 
also decided that the college could only take 
so much of a legacy as added to the property 
it already held would not be in excess of the 
limit specified in its charter. 
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In re Martin, 60 N. C. 153, is an opinion 
given at the request of the Governor as to 
his right to declare an office vacant and fill 


it by appointment. In re Hughes, 61 N.C. 
‘57, and Cooke v. Cooke, Ib. 582, are discus- 
sions of the legal status of the State as it was 
left by the results of the war. 

State v. Farrow, 61 N. C. 161, is short, but 
entirely in Pearson's peculiar style. It says 
enough and in very few words. State v. Hay- 
wood, 61 N. C. 376, establishes the test upon 
the trial of an issue of insanity. After the 
Convention and legislature of 1868, there were 
large issues of State bonds which were as- 
sailed as fraudulent and illegal. The matter 
was often before the courts. It is discussed 
by Pearson in Galloway v. R. R., 63 N. C. 
147, and other cases. Numerous cases also 
arose as to the validity of the acts of State 
and county authorities during the war, espe- 
cially as to the validity of bonds issued by a 
county to provide its citizens with salt, etc. 
These were held void on the ground that 
they were issued to provide means to avoid 
the result of the federal blockade, and there- 
fore in aid of the Confederacy. Leak v. 
Comm'rs, 64 N. C. 132. 

InR. R. v. Reid, 64 N.C. 155 and 226, the 
court held invalid an alleged exemption of cer- 
tain R. R. corporations from taxes. On ap- 
peal to the United States Supreme Court this 
was overruled ; but the present year a similar 
question has been raised, and the exemption, 
so far as drawn in question, again ruled in- 
valid, but upon a different.ground entirely 
(Alsbrook v. R. R., 110 N. C. 137), and an 
appeal to the United States Supreme Court 
has again been taken. 

On page 785, et seq., of the 64 N. C. are 
the opinions of C. J. Pearson and the other 
judges as to the legislative term of office, 
which opinion was rendered in consequence 
of a resolution of the General Assembly re- 
questing it. Kane v. Haywood, 66 N. C. 1, 


is a discussion of the power of the court to 
disbar an attorney who has embezzled the 
money of his client. 

The Constitution of 1868 introduced the 











Homestead provision in this State and the 
reformed Code of Civil Procedure. Both have 
given rise to numerous decisions; but they 
cannot be noticed here, except the ruling that 
the homestead was valid against action 
for torts in Dellinger v. Tweed, 66 N. C. 
206 ( Pearson and Rodman dissenting). The 
consequence has been the passage of many 
statutes making indictable acts which were 
previously punishable only on the civil side of 
the docket by actions fordamages. State v. 
Jefferson, 66 N. C. 309, holds that the judge 
cannot discharge a jury by telegraphing the 
clerk to do so; and in State v. Branch, 68 
N. C. 186, it is held that the judge can- 
not bring the Grand Jury into open court 
and examine witnesses before it there. 
Crummen v. Bennet, 68 N.C. 494, holds 
that the fraudulent conveyance of a home- 
stead does not forfeit the owner's right to 
claim it against creditors. In Green v. 
Green, 69 N.C. 294, Pearson, C. J., says: 
“We take this notice of the brief of Mr. 
B , out of respect for the learned counsel, 
and with the hope that it will be an admoni- 
tion to counsel not to overlook the facts of 
the case in order to present ‘a nice point of 
law.” Cloud v. Wilson, 72 N. C.155, is a 
construction of the Constitution as to the 
judicial tenure of office. State v. Neely, 74 
N.C. 425, is an indictment for an assault with 
intent to commit rape, and is known as the 
“ chicken-cock ” case, from the learned dis- 
cussion between the Chief-Justice and Judge 
Rodman as to that fowl. The dissenting 
opinion, however, has since been held correct 
in State v. Massey, 86 N. C. 658. 

The opinions of Chief-Justice Pearson will 
be found in forty-seven volumes, from 31 
N.C. to 77 N.C. inclusive. They represent a 
vast amount of labor and thought, much 
of which is of permanent value. 

Many characteristic anecdotes are related 
of him. One only is here given. Some one 
when he was a young man asked him why he 
allowed the Bishop to confirm him, intimating 
that he thought the future Chief-Justice was 
not exactly prepared. “Well,” said Pearson, 
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“‘when I was baptized, my sponsors stood 
surety for me. I thought I ought to surren- 
der myself in discharge of my bail.” He was 
not an idolator of other men’s thought, and 
did not hesitate to overrule a precedent if he 
thought it wrong or in the progress of events 
had become an anach: nism. He would say, 
“ You can’t make an .melet without smash- 
ing an egg, nor clear a road through a forest 
without cutting down a tree.” He was idol- 
ized by his students and reverenced by the 
bar. He had his foibles, but ‘not one that 
came near his heart.” Before the war he was a 
Whig in politics, and after 1868 a Republi- 
can. He used many original expressions. 
Among them, for instance, in a burglary case, 
speaking of a chimney which was low and 
easy of entrance, he said “ a travelling dog or 
an enterprising old sow” might have easily 
entered the house, and therefore no one ought 
to be held guilty of burglary for entering 
(State v. Willis, 52 N.C. 192). He spoke of 
the repartee and rejoinder of counsel between 
themselves as “ crossfiring with small shot.” 
His familiar and often quoted expression 
that a case was “on all fours” with another 
means that it is zz consimili casu. Then 
there is his ruling (since overruled), that a 
fraudulent debt embraced in a deed of as- 
signment to secure creditors renders the 
whole void, “as one rotten egg spoils an 
omelet” (Palmer v. Giles, 58 N. C. 75.) Nu- 
merous others of his homely and vigorous 
expressions might be collected, and would be 
entertaining reading if there was space for 
them. He was not eloquent in words or im- 
agery, but the clearness and precision with 
which he expressed himself, backed fre- 
quently by homely but forcible turns of ex- 
pression, gave his opinions a vigor and a 
charm which are often lacking in more care- 
fully prepared productions. He discharged 
his duty conscientiously, and every term he 
went through the entire docket and gave 
every litigant a hearing. He was a patient, 
attentive, and understanding listener. He 
saw through a case quickly on the argument, 
and as it were by intuition. 





In 1868 a number of leading members of 
the bar signed a “ Protest” which resulted 
in several of the signers being attached 
for contempt. The proceedings will be 
found in Ex perte Moore, 63 N.C. 397. It 
is only referred to here as a part of the 
history of the times, and as the sole occasion 
in the history of the State when there has 
been antagonism between the bench and the 
bar. Happily the feeling then aroused was 
of very short duration. Five of the “ pro- 
testants” have since sat on the Supreme 
Court bench themselves: two were ex- 
Governors, three have since been Gover- 
nors of the State, and two United States 
Senators. 

In 1831 he located in Mocksville, and in 
1832 married the daughter of United States 
Senator John Williams of Tennessee, and 
niece of Hugh L. White, also a Senator from 
that State, and Whig candidate for the Presi- 
dency in 1836. By her he had ten children, 
three of whom survived him. 

One of them is Richmond Pearson, Esq., 
of Asheville, one of the most prominent and 
wealthiest men of western North Carolina ; 
and one of his daughters was the first wife 
of the late Governor Fowle. In 1847 he re- 
moved to Richmond Hill in Surry County, 
where he lived till his death, and maintained 
the famous law school at which so many of 
the lawyers of North Carolina were educated ; 
among them three of his future associates, 
Settle, Bynum, and Faircloth, besides Avery 
and Ruffin, who afterwards came on the court. 
He stated that he had taught over a thousand 
law students in his life. His first wife having 
been several years dead, in 1859 he married 
Mrs. Mary Bynum, the widow of Gen. Jno. 
Gray Bynum, and daughter of Charles Mc- 
Dowell of Morganton. There was no issue 
of this marriage ; but Mrs. Pearson’s son by 
her first marriage, Hon. Jno. Gray Bynum, 
is one of the present Judges of the Superior 
Court. 

Chief-Justice Pearson was succeeded by 
Hon. W. N. H. Smith, who was appointed 
Chief-Justice by Governor Vance. 
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Matthias E. Manly is the last of the 
,judges who ascended the bench in ante bellum 
days. He was born in Chatham County, 
N. C., 13 April, 1800, and was a younger 
brother of Gov. Charles Manly and of the 
Rev. Dr. Basil Manly. He graduated at the 
University in 1824, in the same class with 
Gov. Wm. A. Graham, Judge Augustus 
Moore, David Outlaw, and Thomas Dews. 
He was for a while tutor of mathematics in 
the University. He studied law under Gover- 
nor Manly, and located in Newbern. He was 
elected in 1834 and 1835 to the House of 
Commons from that town, being its last 
member, as borough representation was abol- 
ished by the Convention of 1835. He was 
elected in 1840 Judge of the Superior Court, 
in the place of Judge Edward Hall, who had 
been appointed by the Governor to fill the 
vacancy caused by the resignation of Judge 
R. M. Saunders. The duties of this post he 
discharged with fidelity for nineteen years, 


until December, 1859, when he was elected to 


the Supreme Court to fill the vacancy caused 
by the second retirement of Judge Ruffin. He 
served upon that bench till the offices of the 
State were declared vacant in 1865, when 
Judge E. G. Reade was elected to succeed 
him. Judge Manly was Speaker of the State 
Senate in 1866, and was elected by that legis- 
lature to the United States Senate jointly with 
Governor Graham, but they were not allowed 
to take their seats. He then resumed prac- 
tice at Newbern, where he remained till his 
death. 

For a quarter of a century — nineteen 
years on the Superior Court bench and six 
years on the Supreme Court —he rendered 
his State faithful judicial service. His stay 
on the Supreme Court was mostly during the 
war, when there was not much litigation. His 
opinions will be found in five volumes ; i. e. 
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52, 53, 58, 59, & 60 N.C. Among them may 
be noted State v. Brandon, 53 N. C. 463, in 
which he discusses insanity as a defence for 
crime. He also filed an opinion in Melvin 
v. Easley, 52 N. C. 356, in which the judges 
differed among themselves as to the validity 
of a sale upon Sunday. The Habeas Corpus 
cases during the war have already been cited 
in the sketch of Chief-Justice Pearson. As 
a proof of Judge Manly’s impartiality, it may 
be noted that his first four opinions were in 
appeals in cases tried by himself while on 
the Superior Court bench. In these he re- 
versed himself in two cases and affirmed two. 
(52 N. C. 12, 14, 16, 19.) 

After his retirement from the bench, like 
Ruffin, Badger, and Devereux, he presided 
as one of the magistrates over the county 
court until that court was abolished in 1868. 

He died at Newbern, 9 July, 1881, in the 
eighty-second year of his age. His first wife 
was the daughter of Judge Gaston. After 
her death he married Miss Simpson. He 
left one child by his first wife, and several 
children by his second. Among the latter 
are Capt. Matt Manly, for years Mayor and 
Postmaster of Newbern, and Clement Manly, 
the popular and rising lawyer of Winston, 
who bids fair to add to the hereditary honors 
of a family which has already given Gaston 
and the two Manlys to the State. 

Judge Manly was a sound and well-read 
lawyer. He possessed the sincere regard 
and the entire confidence of the people of 
North Carolina, and 


“Bore without abuse the grand old name of gentle- 
man.” 


Like Judge Gaston, he was a member of 
the Roman Catholic Church. He was suc- 
ceeded, as has been stated, by Judge Edwin 
G. Reade. 
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SCOTT’S LEGAL LORE. 


By NATHAN NEWMARK. 


HAT the law should loom through the 
pages of Scott is not to be wondered 

at. Was he not the son of a Writer to the 
Signet? Was he not himself an advocate 
and a sheriff? Did not his fondness for 
feudal antiquities attract him to musty 
parchment as well as rusty mail, and lead 
him to decipher ancient contracts and wills 
as well as provincial charters and parish 
registers? These points we may glean even 
from the cursory sketch of his life given by 
his French depreciator, the graphic Taine, 
who holds that Scott gave us the days of 
chivalry, not as they really were, but with all 
the modern improvements and appurte- 
nances, and that he found the structure of 
barbarous souls too difficult to discover, and 
too little pleasing to show, for him to dare to 
make the exhibition without these nineteenth- 
century accessories. But then we are bound 
to discount Taine’s verdict when we note 
how he denies greatness to Dickens, and is 
full of protest against Shakspeare’s riotous 
imagination. As for Carlyle’s objection that 
Scott did not go out into rocky solitudes to 
wrestle with the mystery of existence, it is 
characteristic of the great English appre- 
ciator of German literature, who diminished 
our debt of gratitude by adopting the twisted 
style of some of his Teutonic models, and 
who doubtless expected a philosopher when he 
found a novelist. Nor is even Howell's claim 
that Scott is too simple and too romantic for 
these times, likely to outweigh the views of 
the host of critics who find no end of charms 
in most of the Waverley Novels. But what 
shall be said of Scott’s legal career and 
leanings? These are quite generally lost 
sight of in the much larger measure of atten- 
tion awakened by his varied works, and by 
the picturesque features of his manly life. 
Yet even a little investigation shows that they 
possess many elements of interest, not only 





to the members of his original profession, 
but also to the world at large. 

It is true that all the biographical accounts 
agree that when placed in his father’s office 
to learn legal routine, so that in the end he 
might become a barrister, he by no means 
gave his undivided attention to ‘‘ Erskine’s 
Institutes,” which he mentions in one of his 
earlier novels as a fountain-head of Scotch 
law. It is also true that he himself com- 
pared his feelings toward the law to those 
avowed by Slender to Miss Anne Page, as 
consisting of no great love at the beginning, 
which it had pleased Heaven to decrease on 
further acquaintance. So in his recently 
published Journals we find a passage in which 
he deprecates the way in which young men 
are spoiled for the army and for other pur- 
suits, by being thrust into the paths that lead 
to the bar. Still, he also declared that he 
had “a thread of the attorney” in him; and 
it cannot be said that there is any trace of 
want of cordiality toward the law as a study, 
or toward its exponents, shown in such of his 
novels as touch on legal topics. In “Guy 
Mannering” he makes one of his characters 
say, ‘‘Law’s like laudanum; it’s much more 
easy to use it as a quack does, than to learn 
to apply it like a physician.” Then almost 
nothing but law occupies our attention in 
“ Redgauntlet,” perhaps one of the least read 
of his novels, yet by no means the least 
interesting to a thoughtful reader. There 
much is told of salmon-fishing, and of Jaco- 
bite plots, and of quaint Quakers, and of a 
plan of whistling familiar melodies to signal 
to those in prison. But most of the story 
deals with Scotch lawyers and law courts, 
and we are supposed to obtain a portrait of 
Scott’s father and of Scott himself. Cer- 
tainly we hear enough of Scotch law, with its 
strange terms and its peculiar features, indi- 
cating French influence and largely borrowed 
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from the civil law. It must be admitted, of 
course, that Scott cut no special figure as an 
advocate, and that in an early case he made 
but a poor showing. But it has been very 
properly suggested that experience would 
have taught him greater tact in the manage- 
ment of causes, and that not being a heaven- 
born orator he could hardly be expected to 
make much of an impression at first. As 
against all this unfavorable matter, we have 
the depth of his interest in researches dry 
as the law, his habits of application to that 
which commanded his taste, his understand- 
ing of legal questions and situations as 
evidenced by his writings. So we must 
feel with the commentator, who calls atten- 
tion to these points, that his relative failure 
at the bar was due to his dislike to solicitor’s 
patronage and merely mechanical routine, 
to the ill effect upon his reputation of his 
well-known dabblings in poetry, and his ex- 
aggerated fondness for wild adventure, and 
to the fact that he was so full of literary power 
that he revolted at the fetters which prudence 
imposed on his extra-professional proceed- 
ings. Hutton’s final suggestions on the 
subject are such as must meet general in- 
dorsement. He points out that the life of 
literature and the life of the bar, always in- 
compatible, suited the less in Scott’s case, 
because “he felt himself likely to be a dicta- 
tor in the one field, and only a postulant in 
the other,” and that literature “was a far 
greater gainer by his choice than law could 
have been a loser,” since “his capacity for 
the law he shared with thousands of men, 
his capacity for literature with few or none.” 

Scott’s earnings during the fourteen years 
which made up the period of his practice at 
the bar, largely nominal for at least one third 
of the time, were not such as would arouse 











the envy of any of our great modern fee- 
takers. It appears that the most he ever 
earned in a year was less than £230, anda 
legal income of about ninety dollars a month 
presents a rather violent contrast to his enor- 
mous earnings from his pen, which yielded 
him during his lifetime almost a million dol- 
lars. However, it may be true of him, as has 
been suggested by one of his reviewers, and 
as he himself said of his father and represents 
the conduct of one of his characters, the 
roystering counsellor Pleydell, that he lost no 
small part of a very flourishing business by 
insisting that his clients should do their duty 
to their own people better than they were 
themselves at all inclined to do it. 

As for the disposition of the money he 
earned at the law, it is interesting to find 
that he bought a silver taper-stand for his 
mother with his first five-guinea fee, and that 
during his apprenticeship in his father’s of- 
fice he tried to earn a little extra money by 
copying, to be devoted to his favorite medi- 
zeval studies, and so undertook fourteen or 
fifteen hours of hard work in that line. It is 
noted, as told by himself, that he remembered 
writing “120 folio pages with no interval 
either for food or rest.” This gives us an 
idea of the indomitable and unremitting in- 
dustry that enabled him to pay off, by his 
own labors, so much of an overwhelming 
debt in his later years. Altogether we cannot 
help wondering that so little is told of the 
legal life of this writer, even by such a world- 
renowned biographer as Lockhart. Nor can 
we help wishing that some explorer of elusive 
documents might light upon a few further 
details of the relations to the law main- 
tained by such a master of old-time and 
other facts, so well woven into the tapestry 
of fiction. 
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SKETCHES FROM THE PARLIAMENT HOUSE. 


LORD RUTHERFURD CLARK. 


By A. Woop RENTON. 


IKE Baron Moncrieff, Lord Rutherfurd 
Clark is connected by descent with 
the profession both of theology and of law. 
His father was an eminent divine, the Rev. 
Thomas Clark, D.D.; and his uncle, the 
Right Hon. Andrew Rutherfurd, was a sen- 
ater of the College of Justice. Mr. Clark 
was admitted to the Faculty of Advocates 
in 1849; was sheriff of Inverness, Hadding- 
ton, and Berwick successively, Solicitor- 
General for Scotland, and Dean of the 
Faculty of Advocates. After a distinguished 
forensic career, he was made a Lord Ordi- 
nary of the Court of Session, and in time by 
progress of seniority reached the bench in 
the Second Division of the Inner House. 
Lord Rutherfurd Clark was as advocate, and 
is as judge, the Huddleston of Scotland. 
He was reputed to be the best speaker, and 
is credibly asserted to have made the largest 
income among his contemporaries at the bar. 
His forensic skill was unquestioned and un- 
questionable. His gift of exposition and his 
independence of judgment make his deci- 
sions well worth reading ; and the only judi- 
cial weaknesses that he displays are a ten- 
dency to argue, and a certain constitutional 
indolence which prompts him to deliver judg- 
ment in the simple formula, “I concur.” 
Reg. v. Jessie Maclachlan (1862) and Reg. 
v. Pritchard (1865), the leading causes cé- 
lébres in which Lord Rutherfurd Clark was 
engaged as counsel, have already been no- 
ticed in the preceding paper. It may be pos- 
sible, however, to refer to them again without 
traversing the old ground to any great extent. 
On the night of 7th July, 1862, Jessie 
Macpherson, the housekeeper of a Mr. 
Fleming, an accountant residing in Sandy- 
ford Place, Glasgow, was murdered in her 





bedroom. Her body was found next morn- 
ing lying on the floor, and so mangled that 
it was evident both that the murder had 
been committed with a hatchet and that the 
deceased had offered a desperate resistance. 
The accountant and his family were at the 
seaside on the night in question; and the 
only inmates of the house were Mr. Fleming, 
his father, an old man of eighty-seven years 
of age, and a Mrs. Jessie Maclachlan, who 
before her marriage had been a servant to 
the Flemings, and who was on most friendly 
terms with the deceased woman, Macpher- 
son. Suspicion not unnaturally fell upon 
old Mr. Fleming. He was arrested and im- 
prisoned. But it was soon discovered that 
some plate, which had been missing since 
the night of the 7th July, had been pawned 
by Mrs. Maclachlan under the a/zas of “ Mary 
Macdonald,” and she was at once fixed upon 
by the Crown as the proper object of a 
criminal prosecution. Old Fleming was re- 
leased, and examined as a witness on behalf 
of the Crown. The case came on for trial 
at the Glasgow Autumn Assizes, 1862. Mr. 
(afterwards Lord) Gifford, then advocate de- 
pute, prosecuted; Mr. Clark defended ; the 
late Lord Deas presided. We cannot refrain 
from pausing to make a few comments upon 
this great judge. The son of humble par- 
ents, Judge Deas raised himself at the bar 
and ultimately to the bench, by virtue of 
sheer hard work. He had great intellectual 
gifts, —a faculty of homely yet persuasive 
speech, a power of grasping and welding into 
intelligible shape masses of complicated 
facts, insight into men and things, and an 
accurate knowledge — laboriously acquired 
— of legal principles and practice. His want 
of refinement was often mistaken for mere 
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vulgarity, and one of the wits of the Parlia- 
ment House is said to have observed on the 
occasion of his promotion to the honor 
of knighthoed, “The Queen may make 
‘George Deas a knight, but no one will ever 


make him a gentleman.” Deas was quite 
able, however, to hold his own, and he pun- 
ished the wits when they came to make their 
maiden speeches before him. “ Prisoner at 
the bar,” he once said to an unfortunate 
wretch on whose behalf an infant advocate 
had been feebly urging “‘ extenuating circum- 
stances,” “everything that your counsel 
has said in mitigation, I consider to be an 
aggravation of your offence.” Mr. Clark con- 
ducted the defence in the Sandyford murder 
case with great skill. He cross-examined 
old Mr. Fleming most ably and severely, and 
pressed upon the jury that his behavior was 
incompatible with innocence. Under the 
direction of Lord Deas, the jury returned a 
verdict of guilty. Then followed the curious 
scene which we described in the preceding 
paper, and which bears a strange resemblance 
to the denouement in the Maybrick case, ex- 
cept that while Mrs. Maybrick’s statement 
destroyed, that of Mrs. Maclachlan sup- 
ported and gave color to the defence. 

One or two episodes in the trial of Dr. 
Pritchard deserve notice here. 

(1) Dr. James Paterson, a well-known 
medical practitioner in Glasgow, had been 
called in by Dr. Pritchard to see his mother- 
in-law, Mrs. Taylor. While attending to 
Mrs. Taylor, he was much struck with the 
appearance of Mrs. Pritchard, and became 
convinced that she was suffering from anti- 
monial poisoning. He never communicated 
this conviction to any one, however, and 
never went back to see the patient. Dr. 
Paterson’s position was very delicate, and it 
is much easier to blame him than to be 
quite certain that under similar circum- 
stances one would have acted more wisely. 
Mr. Clark of course turned the incident to 
the best account. The following extract 
from the cross-examination of this witness 
may interest our readers : — 





**Did you mean to convey to us that Mrs. 
Pritchard had been taking antimony medicinally 
or that she was being poisoned ?’ ‘ My impression 
was that she was being poisoned by antimony.’ 
‘And you formed that conviction by looking at, 


her?’ ‘Yes.’ ‘Simply from looking at her?’ 
‘Yes, judging from symptomatology.’ ‘Now, did 
you ever go back to see her again?’ ‘I did not.’ 


‘Why did you not go back?’ ‘ Because she was 
not my patient; I had nothing to do with her.’ 
‘Then, though you saw a person suffering from 
what you believed to be poison by antimony, you 
did not think it worth your while to go near her 


again?’ ‘It was not my duty; I had no right.’ 
‘No right?’ ‘I had no power to do it.’ ‘No 
right?’ ‘I was under no obligation.’ ‘ You were 


under no obligation to go back to see a person 
whom you believed was being poisoned with anti- 
mony?’ ‘I took what steps I could to prevent 
any further administration of antimony.’ ‘By 
never going back to see her?’ x. r. A.” 


The use which Mr. Clark made of these 
admissions in his address to the jury was to 
ridicule the idea that Dr. Paterson had any 
such conviction as he subsequently alleged. 

(2) Mr. Clark displayed even greater in- 
genuity in the way in which he dealt with 
Mary Macleod. 


“Tt will not do,” he said, “for the Solicitor- 
General to say, ‘I have established that one of 
two persons must have committed these crimes ; 
and you can trace the finger of a medical man in 
connection with them.’ Probability will never 
support a conviction. It will not do for my 
learned friend to say, as regards the death of Mrs. 
Pritchard, it was the act either of the prisoner or 
of Mary Macleod, and it was not likely that a girl 
of fifteen would have the skill to do it. Only by 
showing that it was sot Mary Macleod can he 
bring this charge home to the prisoner.” 


The Lord Justice Clerk, however, disposed 
of this point very neatly. 


“The prisoner’s counsel,” observed his lordship, 
“ did not seem sufficiently alive . . . to the possi- 
bility that d0¢h (Pritchard and Macleod) might be 
implicated ; and if that was so, I suppose we should 
have little doubt which was the master and which 
the servant.” 
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THE GREEN BAG. 


N unfortunate typographical error crept into 

the poem, “ The Common Lot of the Law- 

yer,” by Mr. Frank J. Parmenter, published in our 
October number. In the third stanza the line 


‘* Where one lays down forever the burden he bore ”’ 
should read 
‘¢ Where He lays down forever,” etc. 


The poem has been published in pamphlet 
form, with some additional lines, and with the 
correction above referred to. 


TO OUR SUBSCRIBERS. 


We shall continue to send ‘‘The Green Bag” 
to all subscribers who do not notify us before 
Jan. 1, 1893, of their desire to discontinue. 
Non-notification to this effect we shall consider, 
as we have in the past, an implied desire and in- 
tention to renew subscription for another year. 

We must ask of our subscribers a prompt re- 
mittance of the amount of their subscription. 
Three dollarsis a small sum in itself; but when 
we have hundreds of these accounts outstand- 
ing, the aggregate becomes large, and we are 
temporarily deprived of funds which we need 
for the successful carrying on of the magazine. 

Our subscribers will, we are sure, appreciate 
this, and comply with this reasonable request. 

Bills for subscription for 1893 will be mailed 
to subscribers in December. 

Remit by Postal Note, or add 20 cents for local 
checks. 
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LEGAL ANTIQUITIES. 


Tue Gothic nations were famous of old in 
Europe for the quantities of food and drink which 
they consumed. The ancient Germans, and their 
Saxon descendants in England, were remarkable 
for their hearty meals. Gluttony and drunkenness 
were so very common that those vices were not 
thought disgraceful; and Tacitus represents the 
former as capable of being as easily overcome by 
strong drink as by arms. Intemperance was so 
general and habitual that no one was thought to be 
fit for serious business after dinner ; and under this 
persuasion it was enacted in the laws, that judges 
should hear and determine causes fasting, and not 
after dinner. An Italian author, in his “ Anti- 
quities,” plainly affirms that this regulation was 
framed for the purpose of avoiding the unsound 
decrees consequent upon intoxication; and Dr. 
Gilbert Stuart, very patiently and ingeniously ob- 
serves in his ‘‘ Historical Dissertation concerning 
the Antiquity of the British Constitution,” p. 238, 
that from this propensity of the older Britons to 
indulge excessively in eating and drinking has 
proceeded the restriction upon jurors and jury- 
men to refrain from meat and drink, and to be 
even held in custody until they had agreed upon 
their verdict. 





FACETIZ. 


“ Tuey ’ve raked in a pretty tough-looking lot 
this morning, have n’t they?” observed the stranger 
who had dropped in at the police court. 

“You are looking at the wrong gang,” said the 
reporter to wh»m he had spoken. “Those are 
not the prisoners ; those are the lawyers.” 


“Wuart is the first step toward securing a di- 
vorce?” asked a client of a Philadelphia lawyer. 
‘*Get married,” was the prompt reply. 


. 
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A younG barrister in his first case was called 
upon to defend a couple of deep-dyed villains, for 
whom there was no chance of escape. He wound 
up his address to the jury as follows: “ Gentlemen, 
‘there is in the South of France a small village of 
two hundred inhabitants. In that village there 
stands a house; in that house there live an aged 
couple with their only daughter. The old man is 
perusing a paper with feverish anxiety, the old lady 
is shedding tears over her knitting, the young wo- 
man sits at the window gazing wistfully at the sky. 
They are waiting to hear the result of this trial, 
which will cause them immense delight or pro- 
found despair, according as my case is won or lost ; 
for that old man is my father, that aged woman is 
my mother, and the young person is my sister! ” 


A BARRISTER tormented a poor German witness 
with so many questions that the old man declared 
he was so exhausted that he must have a drink of 
water before he could say another word. Upon 
this the judge remarked, “TI think, sir, you had 
better let the witness go now, for you have pumped 
him dry.” 

A HUMOROUS thing occurred a short time since 
at the trial of a case in a justice court in Minne- 
sota. ‘The assistant prosecuting attorney of the 
county was called upon to prosecute parties ar- 
rested for stealing from a pedler. The case was 
being tried in a small country town, the justice 
occupying all the positions of honor and trust in 
the community, together with that of postmaster. 
Considerable interest was manifested, and a large 
number were present during the trial. The 
justice was put to his wit’s end by the numerous 
objections interposed by the defendant’s attorney, 
and ruled uniformly for the State. The case, 
however, enlisted much more interest than he 
anticipated, and the second day of the trial the 
justice thought he was becoming altogether one- 
sided, and upon objection being interposed on the 
part of the State, he ruled in favor of the defend. 
ants. Whereupon the prosecuting attorney arose 
to his feet, and exclaimed excitedly, “ What! you 
do not propose to rule against me on that ques- 
tion?” to which the justice honestly replied, that 
inasmuch as he had ruled in his favor on all 
questions the preceding day, he thought it not 
more than right to give the defendants some show, 








and he therefore, in the interest of peace and har- 
mony between the attorneys, would rule in favor 
of the defendants that day, which he thought would 
even it up and be about fair. 


SAID Justice Brown to Mr. Morse, 
“I’m sure, sir, that you stole this horse, 
For, though you have denied the charge, 
I'll never let you go at large, 
Because I have the docket here, 
And seems to me your case reads queer, 
And proves you guilty — or, of course, 
You ’d never docket it ‘in re Morse.’” 
Jean La RUE BURNETT. 


THE following acknowledgment appears upon a 
deed recorded in the Register’s Office, Davidson 
County, Tenn. : — 


Personally appeared before me, F. F,, a Notary 
Public, in and for Davidson County, Tenn., the within 
named Kate Conley, wife of Jas. Conley, deceased, 
the bargainor, with whom I am personally acquainted, 
and who acknowledged that she executed the within 
instrument for the purposes therein contained. And 
Kate Conley, widow of the said Jas. Conley, de- 
ceased, having appeared before me privately and 
apart from her husband; the said Jas. Conley, de- 
ceased, acknowledged the execution of said deed to 
have been done byher freely, voluntarily, and under- 
standingly, without compulsion or constraint from 
her said husband. 

Witness my hand and official seal, at Nashville, 
Tennessee, this toth day of February, 1891. 

F. F., Notary Public. 


NOTES. 


In the leading Iowa case of Bowne & Sleeper 
v. Bilsland, wherein a railroad company’s title un- 
der congressional grant is declared inferior to the 
rights of a settler on the land claiming title under 
homestead laws, “the squatter” defendant after 
denying plaintiif’s title sets up a denial of the claim 
for damages for trespass in the following eloquent 
language: ‘‘ That the defendants have not tres- 
passed upon the land described in the petition ; 
that they have enhanced the value of said land by 


| tilling the same ; for but a short time ago the rank 


thistle nodded in the wind, and the gopher dug his 








pe 
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hole unscared, and the Indian warrior wooed his 
dusky maid ; but now, by the labors of these de- 
fendants the Indian has moved away to the barren 
plains of Dakota, and the gopher scalp hangs upon 
the cabin walls of these defendants ; and where the 
thistle nodded, the roses bloom.” 

While the “ squatter’s ” attorneys won the case, 
we are sorry that we can’t say that it was won 
solely on the poetic defence set up. 


IN classic antiquity law-givers were honored not 
less than conquerors, and all the most celebrated 
laws of Rome bore the names of their authors. In 
later times oblivion seems to await most of those 
who: devote themselves to legal reform. We do 
not know with any certainty who framed the 
statutes of Westminster in the time of Edward L., 
the Statute of Fines, the Statute of Uses, the Statute 
of Wills, or the Statute of Frauds. 


A “COMMISSIONER of colonization ” appointed by 
a canal or ditch company in Colorado, recently 
brought a suit against other stockholders of the 
company, charging conspiracy to wreck the com- 
pany by discharging him from his position just as 
he had got started in his efforts “ to populate” the 
uninhabited valley to which the canal was to carry 
the water. The court clearly comprehended the 
situation, and said in its opinion : ‘‘ The water and 
the people were both needed. ‘The water without 
the people was useless, and could not, as required 
by the Constitution, have been regarded as applied 
to a beneficial use. A certain amount of water or 
fluid of some kind is supposed to be necessary to 
support animal life. Ghosts and disembodied 
spirits are supposed capable of existence without 
it, and yet in its absence they are not cheerful. 
‘Dives’ was anxious to obtain the smallest quan- 
tity for ‘domestic purposes.’ Given plenty of 
water, a dense, thrifty population accustomed to 
its use for drinking, lavatory, and irrigating pur- 
poses was indispensable. It is evident that plain- 
tiff had correct views ; both factors, united, were 
needed. His removal just at the time he had 
fully prepared himself to enter upon the proper 
discharge of the duties of his office was an indig- 
nity and an outrage, but may have been inspired 
by the purest dictates of humanity. The water- 
supply was needed at a date as early or earlier 





than the great influx of population. The company 
finding that by the exercise of his ability, energy, 
and zeal the population was to precede the water, 
was compelled to remove him, or subject a large 
number of people to the horrors of a severe and 
long protracted drought.” — Zhe Lawyers’ Genera! 
Digest. 


ORIENTAL justice sometimes finds a parallel in 
Russia, where judges and lawyers see no difficulty 
in making eccentric decisions and taking the meat 
of the nut themselves, leaving the shell for plaintiff 
and defendant. One day, at a village market, a 
shoemaker bought a calfskin of a farmer for two 
and a half roubles, and having no money with him, 
went home to procure it. 

The farmer, meanwhile, sold the skin to a sec- 
ond buyer for three roubles. Then the original 
buyer returned, and when he discovered the trick 
that. had been played, was so indignant that a 
quarrel ensued, and the matter was brought before 
a justice. 

‘‘You bought the skin first?” said the latter to 
the shoemaker, after listening to the evidence. 

“Ves.” 

“For how much?” 

** Two and a half roubles.” 

‘* Have you the money?” 

“Ta,” 

“ Put it on the table.” 

Then, turning to the second buyer, the justice 
asked : “ You bought the skin afterward and paid 
for it?” 

“Yes.” 

“ How much did you pay?” 

‘« Three roubles.” 

“ You have the skin?” 

* Yes.” 

“ Put it under the table.” 

The man obeyed, and the farmer was next 
addressed. 

“You agreed to sell for two and a half roubles, 
and as the buyer did not return promptly with the 
money, you sold to another for three roubles?” 

6 Ves.” 

“ Have you the three roubles?” 

“Ta 

“Put them on the table.” 

When this had been done, the judge delivered 
his decision. ‘The shoemaker is to blame for 
bargaining without money, and thereby endanger- 
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ing the peace of the town. The second buyer is 
to blame for outbidding another, and the seller for 
dealing with people without money. Now, all 
three of you go! March!” ' 

And they went, perforce, leaving skin and 
money behind them. 


TuE opinion of the Supreme Court of the State 
of California in Touchard v. Crow (20 Cal. 163), 
delivered by Mr. Justice Field, now of the United 
States Supreme Court, contains the following : — 


“This action was tried by the court without the 
intervention of a jury. Of course, in such cases the 
court not only performs its peculiar and appropriate 
duty of deciding the law, but also discharges the 
functions of a Jury, and passes upon the facts. The 
counsels of the appellants, impressed, as it would 
seem, with this dual character, requested the court 
to charge itself as a jury, and handed in certain in- 
structions for that purpose. The court thereupon 
charged that part of itself which was thus supposed 
to be separated and converted into a jury commenc- 
ing the charge with the usual address, ‘ Gentlemen 
of the jury,” and instructing that imaginary body 
that if they found certain facts they should find for 
the plaintiff, and otherwise for the defendants,.and 
that they were not concluded by the statements of 
the court, but were at liberty to judge of the facts 
for themselves. The record does not inform us 
whether the jury thus addressed differed in their con- 
clusions from those of the court. These proceed- 
ings have about them so ludicrous an air that we 
could not believe they were seriously taken, but for 
the gravity with which counsel on the argument re- 
ferred to them. Ifcounsel, when a case is tried by 
the court without a jury, desire to present for con- 
sideration certain points of law as applicable to the 
facts established or sought to be established, upon 
which the court might be called to charge a jury, 
were there a jury in the case, the proper course is to 
present them in the form of propositions, preceding 
them with a statement that counsel makes the follow- 
ing points, or counsel contends as follows. The 
mode adopted in the present case, though highly 
original, is not of sufficient merit to be exalted into a 
precedent to be followed.” 


Tue law is said to be founded on common 
cents ; some members of the profession, and many 
juries, believe this to be true. 

Solomon was the first magistrate who proposed 
to split the difference. 

The judge’s charge in a criminal case is usually 
inferior to that of the successful attorney. 








fKiecent Deaths. 


Hon. Georce F. Comsrock, formerly Chief- 
Justice of the New York Court of Appeals, died 
in Syracuse, September 27. He was a native of 
Williamstown, Oswego County, N. Y., born in 1811. 
His father, a soldier of the American Revolution, 
died when the future judge was a mere lad. 
Nevertheless, the latter, by teaching school, 
managed to earn money enough to carry him 
through Union College, from which he was gradu- 
ated with high honors in 1834. In the following 
year he began the study of law, and in 1839 
he was admitted to the bar. Governor Young, 
in 1847, appointed him reporter for the Court 
of Appeals. In 1852 President Fillmore ap- 
pointed him Solicitor for the Treasury Depart- 
ment. In 1855 he was elected a Judge of the 
Court of Appeals by the “ SilverGray ” Whigs and 
the Native American party. He became a Demo- 
crat on the readjustment of party lines in 1856. 
In 1861 he was defeated for re-election. On re- 
turning to active practice, his clientage became of 
the first rank, and during this period he edited an 
edition of “ Kent's Commentaries.” Judge Com- 
stock was elected a delegate at large to the Con- 
stitutional Convention of 1868, and he and the 
late Judge Folger were the principal framers of the 
new judiciary article in the present Constitution. 
Judge Comstock was largely instrumental in found- 
ing Syracuse University, giving $50,000 towards 
its establishment. He may also be considered the 
founder of St. John’s School for Boys at Manlius, 
Onondaga County, N. Y., having given $60,000 
towards it. He was a trustee of the State Institute 
for Feeble-minded Children in Syracuse. Notwith- 
standing his advanced age, Judge Comstock main- 
tained his intellectual vigor to a surprising degree, 
and his counsel was sought in many important 
cases up to within a short time of his death. 

(A portrait of Judge Comstock was published in 
the “ Green Bag,” July, 1890.) 


JupcE Epwarp WooprurF Seymour, of the Su- 
preme Court of Connecticut, died on October 17. 
He was born at Litchfield, Conn., Aug. 30, 1832. 
He came of a family which has been prominent 
in Connecticut public affairs for two hundred years. 
His father was Chief-Justice of the Supreme Court, 
and one of his relatives was United States Senator 
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from Connecticut in 1821-33. He was graduated 
from Yale College with the famous class of 1853. 
He afterward studied law, was admitted to the bar 
in 1856, and practised law in Litchfield until 1875, 
when he removed to Bridgeport. 

Judge Seymour served in the House of Repre- 
sentatives in 1859, 1860, 1870, and 1871, and in 
the State Senate in 1876. In 1882 he was elected 
to Congress as a Democrat from the Fourth Dis- 
trict, and served two terms. In 1889 he was ap- 
pointed to the Supreme Bench. He was regarded 
as eminently just in his judicial decisions, and 
commanded the respect and confidence of all 
who knew him. 

A portrait of Judge Seymour was published in 
“The Green Bag,” October, 1890. 


Ex.-Gov. Tuomas H. Warts, Alabama's greatest 
lawyer, died at his home in the city of Montgomery 
on September 16. 

The passing away of this distinguished citizen, 
Christian gentleman, profound statesman, able ju- 
rist, and skilful lawyer has caused a shock of 
deepest sorrow throughout the length and breadth 
of Alabama and the entire South, but not of 
surprise, for when a man has passed his seven- 
tieth milestone his death can never be wholly 
unexpected. 

The people have grown so accustomed to Gov- 
ernor Watts’s dignified presence, however, that it 
really seemed as if he might have gone on living 
forever; and if the affectionate regard of a great 
people could have kept him in the midst of us, the 
day of his death would never have come. For 
nearly half a century his manly form has been a 
familiar figure in Montgomery and adjacent cities 
and towns, and his name is a household word in 
every community in the State. 

Thomas Hill Watts was born in Conecuh, now 
Butler County, Ala., Jan. 3, 1819. After gradua- 
ting at the University of Virginia with high hon- 
ors, he opened a law-office in Greenville, Butler 
County, in 1841. The next year he represented 
Butler in the Legislature of Alabama, and was re- 
elected for one or twoterms. In 1846 he removed 
to Montgomery, and opened an office there ; in 
1849 he represented Montgomery in the House 
of Representatives, and in 1853 he was elected to 
the State Senate. Two years later Colonel Watts 
was the nominee of the Whig Party for Congress, 





and after a very exciting race was defeated by his 
Democratic opponent, Colonel Dowdell, by a small 
majority. 

In the memorable days of 1860 Governor Watts 
canvassed the State as elector-at-large for Bell and . 
Everett on a platform declaring for the ‘“‘ Constitu- 
tion, the Union, and the enforcement of the laws.”’ 
He was passionately devoted to the Union, but 
belonged to the States Rights wing of the Whig 
Party; and when Mr. Lincoln was elected, he 
declared for secession. 

In 1861 he was elected Colonel of the Seven- 
teenth Alabama Regiment, and entered the Con- 
federate army. In the same year he received a 
very complimentary vote for governor. Had he 
been a candidate, he doubtless would have been 
elected. In March, 1862, while with his com- 
mand at Corinth, Miss., he received notice of his 
appointment by Jefferson Davis to be Attorney- 
General of the Confederate States Government. 
Colonel Watts entered the Confederate Cabinet at 
Richmond, and was the legal adviser of the de facto 
government till the latter part of 1863, when he 
was recalled to Alabama to be inaugurated Gov- 
ernor, having carried every county in the State 
over Gov. John Gill Shorter but one, — Winston. 
He was inaugurated in December, and was the 
chief executive of the State till the close of 
the war. 

Governor Watts resumed the practice of his 
chosen profession at Montgomery, and continued 
to the day of his death, with the exception of a 
term in the House of Representatives during the 
session of the State Legislature in 1880-81. 

Governor Watts was President in 1889-90 of 
the Alabama State Bar Association, and did much 
while in that office to advance the science of 
jurisprudence and remedy the defects in our 
statute law. 

It was only a few years after his admission to 
the bar before he was at the front ranks of the 
profession. He was very eloquent when address- 
ing a jury, and was in the habit of quoting appli- 
cable selections of poetry. His favorite was the 
couplet found in the opinion in Kelsoe’s Case 
(see 47 Ala. p. 573). The Governor never forgot 
to use this in every important murder case in which 
he was interested, —on the side of the defence, 
of course ; he never but once in his life represented 
the State in a murder trial. He seemed to sway a 
petit jury at his will. When addressing a court he 
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was analytical and logical, and painstaking and 
careful when considering cases as counsel. He 
was, to the fullest extent of the term, a great lawyer. 
It is seldom that a lawyer is great in the various 
branches of the law, but this was pre-eminently 
the case with Governor Watts. Some are strong 
in one and some in another, but he was at home 
and ever ready in all. The Governor, though, had 
his hobby ; and that pet was constitutional law. 

He loved the profession of the law, and for the 
past quarter of a century has spent a large portion 
of his time in the Supreme Court library preparing 
briefs and arguments in the larger number of cases 
in which he was interested before that tribunal. 





Governor Watts was of a sunshiny and cheerful | 


disposition, kind to all, and loved by every one 
who has any taste for a great and good man. The 
young men of the profession -all loved him as a 
father, and no young limb of the law ever called 
on him for aid and assistance in vain when a 
knotty problem was to be solved ; and he was very 
frank and free to render assistance when called 
upon, and always took a deep and abiding interest 
in the struggling stripling who had cast his lot with 
the “ disciples of Blackstone,” and who was about 
to fall by the wayside on account of obstructions 
and intricacies that in every instance are met with 
by beginners. 

Alas! he is gone. We shall see him no more. 
The clarion voice is stilled. The manly form will 
grace by his presence our courts below never 
again. While we mourn his death here below, he 
has gone to answer a summons in the court in the 
Great Beyond. 

Requiescat in pacem. 

W. C. Davis. 


REVIEWS. 


Tue November Century is the first number of 
the forty-fifth volume and of the twenty-third year 
of this magazine, which, while preserving the gen- 
eral characteristics which have given it vogue, is 
striking out freshly into new paths. Articles which 
strike into the midst of current discussions are 
“ Plain Words to Workingmen,” by one of them, 
Fred Woodrow ; “ Does the Bible contain Scien- 
tific Errors?” by Prof. Charles W. Shields of 
Princeton ; and “Some Exposition Uses of Sun- 





day,” by Bishop Potter, in further discussion of the 
question of opening the World’s Fair for the entire 
week. The last topic is also discussed editorially, 
and by Dr. Washington Gladden in an open letter. 
Four or five finely illustrated articles and a good 
supply of interesting fiction go to make up a most 
readable number. 


THE November number of the New ENGLAND 
MaGaZINE is a Whittier number. ‘The frontispiece 
is from a rare photograph of the poet taken about 
1855, and the opening article takes the reader in 
and about the New England country which in- 


| spired so much of Whittier’s poetry and is so as- 


sociated with him as a man. It is by William 
Sloane Kennedy, whose monograph of Whittier 
was so well received. Another article deals with 
Whittier as poet and man, and is by Frances C. 
Sparhawk. Allen Eastman Cross contributes a 
fine poem, “The Passing of Whittier.” Mr. Ed- 
win D. Mead, the chief editor of the magazine, 
deals with Whittier’s life, work, and influence in 
his Editor’s Table. The articles are finely illus- 
trated throughout. The fiction of the number in- 
cludes “ Catnip for Two,” by Ethel Davis ; “’The 
Black Deuce,” by W. Grant ; and “ A Prophet,” by 
Richard Marsh. 

With the November number the ARENA closes 
its sixth volume. ‘The success of this magazine 
has been remarkable, and it has fought its way to 
a foremost position in the ranks of our monthly 
periodicals. It is conspicuously fair, and unques- 
tionably the boldest review of our time. The 
contents of this number are strong, varied, and of 
general interest. ‘The most important articles are 
“ Lord Salisbury’s Afghan Policy,” by Rev. Thomas 
P. Hughes, D.D., and the “ Practical Application 
of the New Education,” by Prof. J. B. Buchanan. 
A feast of good things is promised for 1893. 


Tue ATLantic Monruiy for November offers 
its readers the following interesting contents: 
“ The Story of a Child,” XI.-XV., by Margaret De- 
land ; “ Mr. Jolley Allen.” by W. Henry Winslow ; 
“« A New England Boyhood,” V., by Edward Ever- 
ett Hale; “The Marriage of Ibraim Pasha,” an 
Episode at the Court of Sultan Murad III., 1586, 
by Horatio F. Brown; “The Withrow Water 
Right,” in Two Parts, Part First by Margaret 
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Collier Graham ; “ An English Missal,” by Lizette 
Woodworth Reese; ‘“ John Greenleaf Whittier,” 
by George Edward Woodberry ; “ In Memory of 
John Greenleaf Whittier, Dec. 17, 1807, to Sept. 7, 
1892,” by Oliver Wendell Holmes; ** Whittier ” 
(dying), by Elizabeth Stuart Phelps; “ Don Or- 
sino,” XXV., XXVI., by F. Marion Crawford ; “ So- 
ciology in the Higher Education of Women,” by 
Samuel W. Dike. 


THE contents of SCRIBNER’S MaGaziNE for No- 
vember are sufficiently varied and interesting to 
please all tastes. The most important article is 
“Conversations and Opinions of Victor Hugo ” by 
Octave Uzanne, which is elaborately illustrated. 
Lovers of horses will find “ Racing in Australia,” 
by Sidney Dickinson, something after their own 
hearts. Henry James contributes a paper on 
“ The Grand Canal,” and W. C. Brownell con- 
tinues his sketches of “ French Art.” Kirk Mun- 
roe writes of “* Sponge and Spongers of the Florida 
Reef.” For fiction the number gives us “ Miss 
Dangerlie’s Roses,” by Thomas Nelson Page ; 
“Stories of a Western Town,” IV., by Octave 
Thanet ; and the conclusion of *‘ Salem Kittredge, 
Theologue,” by Bliss Perry. 


HarPeEr’s MacGaZINE closes its eighty-fifth vol- 
ume with the November number. The issue is 
fully up to the standard of this excellent magazine. 
Charles Dudley Warner writes of “The Holy Places 
of Islam ;” ‘Theodore Child takes us “ Along the 
Parisian Boulevards ;” and F. D. Millet has a timely 
article on “The Designers of the Fair.” These 
articles are all finely illustrated, as are also “The 
New Growth of St. Louis,” by Julian Ralph, and 
“A Collection of Death-Masks ” (third paper), by 
Laurence Hutton. There is plenty of fiction of a 
most readable character in the number. 


THE complete novel in Lippincorr’s MaGAaziNE | 


for November, “ More than Kin,” is from the 
well-known pen of Marion Harland. J. B. Mc- 
Cormick, otherwise known as “ Macon,” carries 
on the Fvurnalist Series in a sketchy and readable 
article headed “The Sporting Editor.” George 
Stuart Patterson, in the A‘shletic Series, gives an 
account of “ Cricket in the United States,” and 
C. Davis English lays down the law concerning 





“ Form in Driving.” Both these papers are illus- 
trated, as is Mrs. Ellen Olney Kirk’s Venetian 
sketch, ‘* In a Gondola.” Under the chapter, 
** Men of the Day,’ M. Crofton gossips about 
Dr. Pasteur, General Wolseley, and Secretary 
Foster. 

TuE legal profession as well as the general pub- 
lic will be deeply interested in the article in the 
November Review or Reviews entitled “ Ought 
Mrs. Maybrick to be Tortured to Death?” The 
controversy over her case has risen almost to the 
dignity of an official international question ; and 
Mr. Stead, the English editor of the Review or 
Reviews, has now undertaken to investigate the 
matter, and comes out with a strong article, taking 
the American side of the case. He shows that 
Mrs. Maybrick was condemned on insufficient evi- 
dence, and that her treatment is a scandal upon 
the name of English justice. Mrs. Maybrick is a 
young American woman, highly connected in this 
country ; and her cause has been stoutly -cham- 
pioned by Mr. Blaine and all the leading people 
at Washington. The other contents of this num- 
ber of this most admirable magazine are of unusual 
interest. 


BOOK NOTICES. 


A MANUuAL OF MEDICAL JURISPRUDENCE AND TOXI- 
coLocy. By Henry C. CuapMan, M.D. W. B. 
Saunders, Philadelphia, 1892. Cloth, $1.25 net. 


In this little work Dr. Chapman offers to both 
medical and legal students a valuable assistant in 
the study of a most important subject. Too little at- 
tention is paid in our law schools, and in the medi- 
cal schools as well, to the consideration of “ Medical 
Jurisprudence,’’ and yet there is no more interesting 
or important topic connected with the two profes- 
sions. We have derived much pleasure and profit 
from the perusal of this book, and heartily commend 
it to all students and to the practising lawyer. 


PRINCIPLES OF THE LAw oF WILLS, with Selected 
Cases. By Stewart Cuapuin. Baker, Voorhis 
& Co., New York, 1892. Law sheep, $4.50 net. 


This is another treatise designed for the use of 
students, and is prepared upon the plan, now so 
much in vogue, of combining text explaining the 
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principles and important features of the law, with 
selected cases which illustrate the application of 
such principles. We like the method, and we like 
this book of Mr. Chaplin’s. The cases appear to 
have been selected with care and discrimination, and 
the text is clear and accurate. The work should find 
favor with our law schools, as it is admirably adapted 
for teaching the law of wills. 


A DIGEsr OF THE DECISIONS OF THE COURTS OF 
Last RESORT OF THE SEVERAL STATES, FROM 
THE YEAR 1887 TO THE YEAR 1892, CONTAINED 
IN THE AMERICAN StaTE Reports, volumes 1 
to 24 inclusive, and of the notes therein con- 
tained, to which is added an alphabetical index 
to the notes. By Wittiam Mack of the San 
Francisco Bar. Bancroft-Whitney Company, 
San Francisco, 1892. Law sheep, $4.00 net. 





Some idea of the vast amount of matter contained 
in “The American State Reports’ may be derived 
from an inspection of this digest, which contains 
over 1,350 pages. To the possessor of this series, 
and to all practitioners as well, this digest will prove 
invaluable. Mr. Mack has done his work thoroughly. 
Cross-references have been carefully prepared, refer- 
ring from all the titles to kindred or analogous matters 
found under other titles, as well as numerous refer- 
ence titles containing merely references to such sub- 
jects as might possibly be searched for thereunder. 
All the extended and monographic notes of the se- 
ries, as well as many minor notes of greater or less 
importance, have been arranged with reference to 
the classification used in the digest, and will be 
found appended to the various subdivisions under 
which they properly fall. In addition to this logical 
arrangement a special alphabetical index to the notes 
has been prepared. 
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